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Functions: 
 
1. To review development application reports and conditions. 
 
2. To determine development applications outside of staff delegations. 
 
3. To refer development applications to Council for determination where necessary. 
 
4. To provide a forum for objectors and applicants to make submissions on applications 

before DAP. 
 
5. To maintain transparency for the determination of development applications. 
 
 
Delegated Authority: 
 
Pursuant to Section 377 of the Local Government Act, 1993 delegation to determine 
development applications under Part 4 of the Environmental Planning and Assessment Act 
1979 having regard to the relevant environmental planning instruments, development control 
plans and Council policies. 
 
 
Format Of The Meeting: 
 
1. Panel meetings shall be carried out in accordance with Council’s Code of Meeting 

Practise for Council Sub-Committees, except where varied by this Charter. 
 
2. Meetings shall be "Open" to the public. 
 
3. The Panel will hear from applicants and objectors or their representatives. Where 

considered necessary, the Panel will conduct site inspections which will be open to the 
public. 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 27 March 
2013 be confirmed. 
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PRESENT 
 
Members:  

Paul Drake 
Dan Croft 
David Fletcher 
Cliff Toms 
 
 
Other Attendees: 

Jesse Dick 
 
 

The meeting opened at 2.05pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

There were no apologies. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 13 March 2013 
be confirmed. 
 
 

04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
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05 DA 2013/0093 - CHANGE OF USE - GARAGE TO HOME BUSINESS (ART 
STUDIO) 

Speakers: 

Michelle Chapman (applicant) 
 
CONSENSUS: 

That DA 2013/0093 for a Change of Use - Garage to Home Business (Art Studio) at Lot 5, 
DP 32942, No. 5 Cross Street, Port Macquarie, be determined by granting consent subject 
to the recommended conditions. 
 
 

06 DA 2013/0029 - ANCILLARY OUTBUILDING - OFFICE FOR HOME BUSINESS 

An e-mail from Helen Christensen was tabled by the Chair and considered by the Panel. 
 
CONSENSUS: 

That DA 2013/0029 for an Ancillary Outbuilding - Office for Home Business at Lot 28, DP 
1047707, No. 39 Lake Ridge Drive, Kew, be determined by granting consent subject to the 
recommended conditions. 
 
 

The meeting closed at 2.20pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 
 
Name of Meeting: ……………………………………………………………………….. 
 
Meeting Date: ……………………………………………………………………….. 
 
Item Number: ……………………………………………………………………….. 
 
Subject:  ……………………………………………………………………….. 
  …………………………………………………….……………...….. 
 
 
I, ..................................................................................... declare the following interest: 
 
 

 Pecuniary: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 
 

 Non-Pecuniary - Significant Conflict: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 

 Non-Pecuniary - Insignificant Conflict: 
 May participate in consideration and voting. 
 
 
For the reason that:  .................................................................................................... 
 
....................................................................................................................................... 
 
 
 
Signed:  .........................................................................  Date:  .................................. 
 
 
(definitions are provided on the next page) 
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Definitions 
(Local Government Act and Code of Conduct) 

 
 

 
Pecuniary 
An interest that a person has in a matter because of a reasonable likelihood or 
expectation or appreciable financial gain or loss to the person or another person with 
whom the person is associated. (LG Act s442 and s443). 
 
A Councillor or member of a Council Committee who is present at a meeting and has 
a pecuniary interest in any matter which is being considered must disclose the nature 
of that interest to the meeting as soon as practicable. 
 
The Councillor or member of a Council Committee must not take part in the 
consideration and voting on the matter and be out of sight of the meeting. (LG Act 
s451) 
 
 
Non-Pecuniary 
An interest that is private or personal that the Councillor or member of a Council 
Committee has that does not amount to a pecuniary interest as defined in the LG Act. 
 
If you have declared a non-pecuniary interest you have a number of options for 
managing the conflict.  The option you choose will depend on an assessment of the 
circumstances of the matter, the nature and significance of your interest.  You must 
deal with a non-pecuniary interest in one of the following ways. 
 
 
Non Pecuniary – Significant Interest 
(For example; family, a close friendship, membership of an association, sporting club, 
corporation, society or trade union). 
 
• Have no involvement by absenting yourself from and not taking part in any 

consideration or voting on the issue as if the provisions in the LG Act s451(2) 

apply. 
 
• A future alternative is to remove the source of the conflict (for example, 

relinquishing or divesting the personal interest that creates the conflict or 
reallocating the conflicting duties to another officer). 

 
 
Non Pecuniary – Less than Significant Interest 
• It may be appropriate that no action is taken.  However, you must provide an 

explanation of why you consider that the conflict does not require further action. 
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
 
By 
[insert full name of councillor] 

 

 
In the matter of 
[insert name of environmental 
planning instrument] 

 

 
Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

 
Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
 
Address of land in which councillor or an  
associated person, company or body has a 
proprietary interest (the identified land)

i
 

 

 
Relationship of identified land to councillor 
[Tick or cross one box.] 

 
Councillor has interest in the land (e.g. is 

owner or has other interest arising out of a 
mortgage, lease trust, option or contract, or 
otherwise). 
 

Associated person of councillor has 
interest in the land. 
 

Associated company or body of councillor 
has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTERESTii 
 
 
Nature of land that is subject to a change 
in zone/planning control by proposed 
LEP (the subject land

 iii
 

[Tick or cross one box] 

 
The identified land. 

 
Land that adjoins or is adjacent to or is in 

proximity to the identified land. 
Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of zone/planning 
control on councillor 
[Tick or cross one box] 

 
Appreciable financial gain. 

 
Appreciable financial loss. 

 
 
 
 
 

Councillor’s Signature:  ……………………………….   Date:  ……………….. 
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under sections 451 (4) and (5) of the Local Government Act 
1993.  You must not make a special disclosure that you know or ought reasonably to 
know is false or misleading in a material particular.  Complaints made about 
contraventions of these requirements may be referred by the Director-General to the 
Local Government Pecuniary Interest and Disciplinary Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting in respect of which the special disclosure is being made.   
The completed form must be tabled at the meeting.  Everyone is entitled to inspect it.  
The special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
i.   Section 443 (1) of the Local Government Act 1993 provides that you may have a pecuniary interest in a matter 
because of the pecuniary interest of your spouse or your de facto partner or your relative

iv
 or because your business 

partner or employer has a pecuniary interest. You may also have a pecuniary interest in a matter because you, your 
nominee, your business partner or your employer is a member of a company or other body that has a pecuniary 
interest in the matter. 
ii.  Section 442 of the Local Government Act 1993 provides that a pecuniary interest is an interest that a person has 
in a matter because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A 
person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not 
reasonably be regarded as likely to influence any decision the person might make in relation to the matter or if the 
interest is of a kind specified in section 448 of that Act (for example, an interest as an elector or as a ratepayer or 
person liable to pay a charge). 
iii.   A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in 
proximity to land in which a councillor or a person, company or body referred to in section 443 (1) (b) or (c) of the 
Local Government Act 1993 has a proprietary interest—see section 448 (g) (ii) of the Local Government Act 1993. 
iv.   Relative is defined by the Local Government Act 1993 as meaning your, your spouse’s or your de facto partner’s 
parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child and the spouse or 
de facto partner of any of those persons. 
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Item: 05 
 
Subject: SECTION 96 MODIFICATION TO DA 2008/219 - AEROPLANE 

LANDING AREA, LOT 1 DP 255287, HURSLEY ROAD, REDBANK 

Report Author: Clint Tink 
 

 
 

Property: Lot 1 DP 255287, Hursley Road, Redbank 

Applicant: JJ Investments Pty Ltd 

Owner: JJ Investments Pty Ltd 

Application Date: 28/8/2012 

Date Formal: 23/1/2013 

Estimated Cost: N/A 

Location: Redbank 

File no: DA 2008/0219 

Parcel no: 26555 

Alignment with Delivery Program 

4.9.2  Undertake development assessment in accordance with relevant legislation. 

4.9.3  Implement and maintain a transparent development assessment process. 
 
 
 

 

RECOMMENDATION 

That Section 96 Modification Application to DA 2008/219 for changes to an 
Aeroplane Landing Area at Lot 1 DP 255287, Hursley Road, Redbank, be 
determined by granting a modified consent subject to the recommended 
conditions. 
 

 

Executive Summary 

This report considers a Section 96 Modification to the approved aeroplane landing 
area at the subject site. The Section 96 requests changes to a number of the original 
conditions, which will alter the way the landing area is operated. 
 
This report provides an assessment of the application in accordance with the 
requirements of the Environmental Planning and Assessment Act 1979. 
 
The original application received forty four (44) submissions. Subsequent to 
exhibition of the modification, ten (10) submissions have been received, which 
comprised six (6) against, three (3) in support and one (1) requesting further 
clarification. It should be noted that the modification was notified twice as a result of 
further information having been received during the course of assessment. 
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1. BACKGROUND 
 
Existing site features and Surrounding development 
 
The site has an area of 13.35ha. 
 
The site is zoned 1(a1) Rural in accordance with the Hastings Local Environmental 
Plan 2001 (Note: the controls in place at the time of the original assessment), as 
shown in the following zoning plan: 
 

 
 
The site comprises an existing aeroplane landing area approved in 2008 that runs 
north south down the property. Surrounding the site is a mixture of rural and rural 
residential properties. 
 
The existing subdivision pattern and location of existing development within the 
immediate locality is shown in the following aerial photo: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

Clarification on a number of existing conditions including flight paths, distance to 
a nearby osprey nest site and the communication process on concerns with the 
operation of the landing area. 

Change to the interpretation of the number of flights/movements conditions. 
 
Application Chronology 
 

12/11/2008 - DA 2008/219 approved by DAP. 

28/8/2012 - Modification lodged. 

7-21/9/2012 - Notification period. It should be noted that adjoining neighbours and 
previous objectors were notified. 

11/9/2012 - CASA notified. 

25/10/2012 - Council staff sent out an additional information letter seeking further 
information on flights, noise and ecology. 

29/10/2012 - Applicant sought clarification on Council staff’s request for additional 
information dated 25/10/2012. 

31/10/2012 - CASA responded. CASA suggested contacting Air Services 
Australia. CASA are responsible for on ground issues with airports, while Air 
Services deal with in air operations. 

5/11/2012 - Email sent to Air Services Australia regarding the DA. 

8/11/2012 - Council responded to applicant’s request for copies of submissions. 

8-12/11/2012 - Council responded to Air Services Australia’s request for 
additional information on the DA. 
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13-23/11/2012 - Correspondence between applicant, objectors and Council staff 
regarding the 2012 annual meeting. It should be noted that the annual meeting is 
a requirement of the existing DA conditions. 

15/11/2012 - Complaint was received regarding the landing area and non 
compliance of flight paths and types of aeroplanes being used. The matter was 
referred to Council’s Compliance team on 19/11/2012 for investigation. 

20/11/2012 - Compliance team responded to complaints requesting witness 
statements and advised of the associated process to formally lodge a complaint. 
In particular, formal witness statements are required to act on the matter and any 
associated court action. Witness statements have not been received. 

23/11/2012 - The flight number log for the 2011-12 period was received in 
accordance with the current conditions of consent. The flight numbers in the log 
complied with conditions A8 and A9. 

4/12/2012 - Revised noise report received. 

7/12/2012 - Council staff advised the applicant that the revised noise report was 
not acceptable. 

7/12/2012 - Applicant sought clarification on the non acceptance of the noise 
report. Council staff responded to the applicant’s request. In particular, the report 
stated that 28 movements were acceptable as it achieved an ANEF of 20. 
However, only an ANEF of <20 is acceptable. More information was also 
requested on potential noise receivers. The applicant advised that they would 
have the report reviewed and also provide an ANEF contour plan. The applicant 
also confirmed that the daily limit of 28 flights was something that could be 
reduced. 

10/12/2012 - Applicant confirmed that the majority of take offs and landings will 
still occur to the south and that the north would only be used when conditions do 
not allow the normal southern process from a safety perspective. 

11/12/2012 - Applicant provided a response to issues raised in the submissions. 

12/12/2012 - Annual report was submitted as per current conditions of DA 
2008/219. 

16/12/2012 - Updated noise report was submitted. The report confirmed that 26 
movements per day will result in an ANEF <20 at the closest residence. 

19/12/2012 - Meeting was held between a number of objectors and Council’s 
Group Manager Development Assessment regarding the application. 

2/1/2013 - Council staff questioned distance to additional noise receptors in the 
noise report and also what appeared to be anomalies in a recorded flight paths 
plan (i.e. where a couple of take offs and landings that appeared to not follow the 
normal approach). The above requests were on the basis that a formal ANEF 
contour plan was not included in the revised noise report. The noise consultant 
had advised in the report that further comprehensive work and monitoring work 
would be involved in preparing such a document when measurements to the 
nearest receiver would be an acceptable measure in this case. Especially 
considering all other dwellings are at a further distance to the landing area. 

2/1/2013 - Applicant responded to Council staff’s request for additional 
information on 2/1/2013 confirming that while there would be houses located 
closer than 120m horizontally to the landing area/flight paths, the vertical height 
would ensure the overall distance to the receiver was over 120m. In terms of a 
plan submitted by the applicant regarding flight paths, the four (4) flights that 
appeared to not follow the approved flight paths for landing etc were as a result of 
conditions, approach path and/or doing a check of the landing area first from a 
higher altitude 

3/1/2013 - Applicant submitted three (3) video recordings of plane take offs and 
the apparent non impact on adjoining stock. 
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18/1/2013 - Council staff requested clarification on maximum number of flights 
per day being sought and also the outstanding ecological comment on impacts of 
the changes to the conditions on the osprey site. 

18-21/1/2013 - Discussion between Council staff and the applicant regarding 
what was required in terms of the revised ecological report. 

23/1/2013 - Revised ecological comment was received in relation to the changes. 
The comment was prepared by the same consultant who did the initial 
assessment of DA 2008/219. The consultant accepted the revised 250m buffer 
and noted that their previous report had not recommended a 500m buffer. 

29/1/2013 to 12/2/2013 - Due to the revised noise report and ecological 
comment, the modification was re-notified. 
 

3. Assessment under Section 96 of the Environmental Planning and 
Assessment Act 1979 
 
Is the proposal substantially the same? 
The proposed modification still retains the overall use as an aeroplane landing area, 
which was originally approved in 2008. The changes in most parts relate to clarifying 
a number of the conditions that were applied in 2008, as well as a change to how 
flight numbers are measured.  
 
The conditions proposed to be changed by the applicant are A6, A7, A8, A9, A12 and 
D1-3, which are discussed in detail as follows: 
 
Condition A6 currently states: 

(6) (DA198) Pilots are to be aware of the instrument approach procedure for the 
Port Macquarie Airport and not traverse such an area without having first made 
it clear to surrounding aircraft and getting clearance. 

 
The applicant has advised that the airspace surrounding Port Macquarie Airport 
including that related to the instrument approach procedure is class G (uncontrolled) 
airspace and air traffic control cannot issue a clearance to operate in this airspace, 
nor is it required. CASA regulations control the procedures and communications 
required to be used in the airspace and these cannot be amended or superseded by 
Council. All pilots are required by law to operate in accordance with CASA 
regulations. 
 
The applicant has requested the deletion of the condition. 
 
Council staff comment 
The original condition was imposed following referral of the application to CASA. The 
modification was also referred to CASA who advised of controls that they apply to 
private airstrips. CASA also suggested contact be made with Air Services Australia. 
Air Services Australia were also sent a copy of the modification but no response has 
been forthcoming.  
 
It is agreed that Council should not be getting involved in requirements of CASA and 
Air Services Australia. If either of these bodies have issues with the airstrip, they can 
follow up such matters under their own regulations with the operator. In this regard, it 
is recommended the condition be deleted and it is considered that this deletion does 
not materially alter the original development. 
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Condition A7 currently states 

(7) (DA199) Aircraft using the site are to follow the flight paths shown on the 
approved plans and are to take off to the south and land from the south, unless 
it is an emergency or conditions do not permit. 

 
The applicant has advised that while the stipulated directions are usually preferred 
from an operational point of view, due to the slope of the runway. Using the alternate 
directions when possible would actually reduce the noise impact on neighbours. 
There are no dwellings to the north that would be affected, as opposed to the south. 
 
In addition, some residents have interpreted the current condition to mean that the 
alternate approach can only be used in emergencies only. However, depending on 
wind direction, it may not be possible to use the preferred southern direction. 
 
The flight paths shown on the plans could also be interpreted to require approaches 
and departures to follow a circling path and preclude straight in approaches and 
departures, which would reduce impact on surrounding dwellings. 
 
Based on the above, the applicant requested the following revised condition: 
 
“Aircraft using the site are to choose approach and departure paths, which minimize 
noise impact on nearby dwellings within the constraints of safety, CASA regulations 
and operational conditions such as wind direction and runway slope. If a circling 
approach or departure is used it should follow the flight paths shown on the approved 
plans.” 
 
Council staff comment 
The revised condition remains consistent with the original conditions intent, but 
provides further clarification in relation to the straight in approaches and departures. 
The revised condition is considered acceptable, subject to the reference to CASA 
being deleted. This is consistent with the approach taken on the deletion of condition 
A6 being a separate CASA matter. In this regard, the condition can be altered and 
does not materially change the original development. 
 
Condition A8 currently states: 

(8) The average number of allowable movement per day is two (2).  This being an 
average of one (1) take off and one (1) landing per day.  This equates to a 
maximum annual number of flights of seven hundred and thirty (730). The 
maximum number of movements per week (i.e. 14 movements) may be 
exceeded on six (6) occasions per annum, but only to a maximum of twelve 
(12) movements in any one day. 

 
The applicant has advised that the condition is more restrictive than the standards in 
DCP 25 - Aeroplane Landing Areas, which allow twelve (12) movements per day. 
The applicant confirmed that they do not wish to exceed the average two (2) flights 
per day or seven hundred and thirty (730) flights per year limit requirements. The 
applicant has requested that the reference to fourteen (14) flights per week be 
deleted and changed to allow up to twelve (12) flights per day.  
 
Based on the above, the applicant requested the following revised condition: 
 
“The average number of allowable movements per day is two (2) being an average of 
one (1) take off and one (1) landing per day. This equates to a maximum annual 
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number of flights of seven hundred and thirty (730). The maximum number of 
movements per day shall be twelve (12) except as provided below (condition A9).” 
 
Council staff comment 
The original number of movements was conditioned to be less than that allowed for 
in DCP 25 as a result of the original application and noise report not fully 
demonstrating compliance with the requirements of DCP. While the changes 
proposed by the applicant do not increase the overall number of movements, they do 
allow for movements to be accumulated to a degree. For example, at the moment the 
consent only allows a maximum of fourteen (14) movements per week. However, the 
revised wording would allow the applicant to fly twelve (12) movements per day 
seven (7) days a week resulting in a maximum of eighty four (84) movements in a 
week. The average of two (2) movements per day and maximum of seven hundred 
and thirty (730) movements ensures that the 84 movements cannot occur every 
week.  
 
Given the change has the ability to alter the intensity of the development at different 
times during the year, the applicant was requested to submit a revised noise 
assessment addressing the ANEF contour plan requirement of DCP 25. The 
applicant subsequently submitted a revised noise report. The report did not provide 
an ANEF contour plan but detailed that at the nearest residential receiver, an ANEF 
of <20 could be achieved with 26 movements per day and an ANEF of between 15.5 
and 17.5 would be achieved for 12 movements. 
 
The revised report was considered acceptable in lieu of the contour plan based on 
the following reasons: 

- There are no other dwellings located closer to the landing area both 
horizontally or vertically than the dwelling referenced in the report. 

- The current Port Macquarie Hastings Local Environmental Plan 2011, Clause 
7.8 only requires consideration of aircraft noise in areas subject to an ANEF 
of 20 or greater. 

- ANEF levels generally decrease as distance increases away from the landing 
area. 

- The average movements will still limit the number of movements. 
- The number of flights proposed is still well less than the 12 movements per 

day (4368 movements per year) proposed in the original application. 
 
Based on the above, it is recommended that the condition be altered. It is considered 
that the change does not significantly alter the original development or create any 
adverse impact. 
 
Condition A9 currently states: 

(9) The maximum number of movements per week (i.e. 14 movements) may be 
exceeded on six (6) occasions per annum only to a maximum of twelve (12) 
movements in any one day subject to: 

- the owner of the aeroplane landing area provision seven (7) days written notice 
to the nominated representatives of interested residents prior to each of the six 
(6) occasions; 

- the six (6) occasions are not to be scheduled during the osprey breeding 
season between 1 May and 31 October. 

 
The applicant has requested a change to condition A9 in order to reflect the changes 
made to condition A8 above. The applicant also requests the deletion from condition 
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A9 of the requirement to avoid concentrated flights during the osprey breeding 
period. 
 
Based on the above, the applicant has requested the following revised condition: 
 
“The maximum number of movements per day (i.e. 12 movements) may be 
exceeded on no more than six (6) occasions per annum, providing at least seven (7) 
days written notice of each occasion has been provided to interested parties.” 
 
Council staff comment 
 
The applicant had the original ecologist provide a review of his previous report in light 
of the proposed changes to the conditions. The ecologist concluded that the changes 
were unlikely to impact on the osprey or associated breeding success.  
 
In light of the above and the revised noise detail provided, the change to the 
condition is considered acceptable and unlikely to create any adverse impact. 
Although, in addition to the wording provided by the applicant, it is suggested that a 
limit on the number of movements that can occur during the six (6) occasions be 
included. In particular, the revised noise report suggests twenty six (26) movements 
per day will result in an ANEF of <20. Council staff therefore suggest the following 
wording of the condition: 
 
“The maximum number of movements per day (i.e. 12 movements) may be 
exceeded on no more than six (6) occasions per annum, providing at least seven (7) 
days written notice of each occasion has been provided to the nominated 
representatives of interested residents and the number of movements per day does 
not exceed twenty six (26).” 
 
Condition A12 currently states: 

(12) Pilots are to be aware of the location of the osprey nest site (west of the 
aeroplane landing area) and not to traverse such a location.  Pilots are also to 
be made aware of the roost tree and associated fishing area. 

 
The applicant has requested the areas be quantified for ease of interpretation. The 
applicant has requested the following revised condition: 
 
“Pilots are to be aware of the location of the osprey nest tree (west of the aeroplane 
landing area and maintain a lateral and vertical distance of at least 250m from the 
tree.” 
 
Council staff comment 
 
As detailed above, the applicant had the original ecologist provide a review of his 
previous report in light of the proposed changes to the conditions. The ecologist 
concluded that the changes were unlikely to impact on the osprey or associated 
breeding success.  
 
The ecologist also advised that they did not recommend a buffer, although the 
landing area was 500m from the nest. This coupled with the set flight paths resulted 
in a 500m buffer by default. Given the changes proposed under this modification to 
clarify flight paths and impact on osprey, the buffer can now be clarified to that of 
250m. The 250m has been accepted by the ecologist. 
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In addition to the above, the applicant has confirmed that at times a pilot will need to 
do a flyby of the landing area to assess conditions before landing. The flyby will 
sometimes need to be done outside the take off/landing flight paths. The 250m 
vertical and lateral buffer will also allow for such an inspection without compromising 
the osprey nest site. 
 
Based on the above, the revised condition wording is more a clarification matter and 
does not change the overall use being that of an aeroplane landing area. 
 
Condition D1 to D3 state: 

(1) The residents are to nominate 3 to 4 representatives to represent them at the 
annual meeting with the owner of the aeroplane landing area. 

(2) Contact details are to be exchanged between the owner of the aeroplane 
landing area and the nominated representatives of interested residents. 

(3) The owner of the aeroplane landing area and the nominated representatives of 
the interested residents are to meet on not less than an annual basis a 
minimum of one (1) month prior to the anniversary date of this consent.  The 
minutes of such meetings are to be included in the annual report for Council. 

 
The applicant has requested the conditions be amalgamated into the following 
revised condition: 
 
“The owner is to provide to Council and to any interested residents a telephone 
number and an email address that the residents may use to contact the owner in 
relation to any concerns regarding the operation of the aeroplane landing area. 
 
The owner shall keep a record of all communications received from residents in 
relation to the operation of the aeroplane landing area and shall constructively 
respond to those communications as necessary. Details of all such communications 
and responses shall be included in the annual report to Council. 
 
If requested by residents the owner shall hold an annual meeting with those 
residents. The minutes of such meetings shall be included in the annual report to the 
Council.” 
 
Council staff comment 
 
The changes are considered acceptable and reflect the intent of the original 
conditions. The changes allow flexibility to requiring meetings each year when for 
example 3-4 representatives are not possible, when a meeting may not be required 
etc. The revised condition still provides a process and opportunity for neighbours to 
work through any issues that may arise. Neighbours who do not feel comfortable 
dealing directly with the applicant can always still contact Council and advise of any 
non compliance (i.e. the change to the condition does not eliminate Council from the 
process). 
 
However, staff would also suggest that in light of submissions received, that the last 
paragraph be reworded to include that the minutes of the meeting have been agreed 
to both by the applicant and interested residents. See below for wording: 
 
“If requested by residents, the owner shall hold an annual meeting with those 
residents. The minutes of such meetings shall be agreed to by both the owner and 
interested residents before being included in the annual report to the Council.” 
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Based on the above, the nominated changes to the conditions are in most part for 
clarification purposes only. Where minor changes are proposed, the development still 
remains substantially the same, especially when considering the original application 
that was lodged in 2008 proposed twelve (12) movements per day. 
 
Are there any condition(s) of consent imposed by a Minister, government or 
public authority that require modification? 
 
There are no conditions of consent imposed by a Minister, government etc that 
require modification. Condition A6 was developed by Council staff based on advice 
from CASA. The modification was also referred to CASA who advised of controls that 
they apply to private airstrips. CASA also suggested contact be made with Air 
Services Australia. Air Services Australia were also sent a copy of the modification 
but no response has been forthcoming.  
 
It is considered that Council should not be involved in requirements of CASA and Air 
Services Australia. If either of these bodies have issues with the airstrip, they can 
follow up such matters under their own regulations with the operator. In this regard, 
the condition can be deleted and does not alter the original development. 
 
Does the application require notification/advertising in accordance with the 
regulations and/or any Development Control Plan? 
 
The original application received forty four (44) submissions. As the modification was 
proposing changes to conditions that were central to previous discussions and 
objections, the decision was made to notify adjoining property owners and previous 
objectors in accordance with the DCP. As a result, ten (10) submissions have been 
received, which comprised six (6) against, three (3) in support and one (1) requesting 
further clarification. It should be noted that the modification was later notified a 
second time as a result of further information having been received. 
 
Any submissions made concerning the modification? 
 
Ten (10) submissions have been received, which comprised six (6) against, three (3) 
in support and one (1) requesting further clarification following completion of the 
required public exhibition of the application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
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Submission Issue/Summary Planning Comment/Response 

Independent advice from a 
separate ecologist suggest the 
250m buffer to osprey may not be 
acceptable. No new information has 
been submitted to verify the 
ecologists reduced setback. 
The changes will impact on the 
osprey. 

The applicant engaged the consultant who 
assessed the original DA in 2008. The 
consultant advised that a 500m buffer was not 
recommended. However, based on experience, 
research and results onsite, the ecologist has 
provided an updated comment accepting a 
250m buffer to the osprey nest.  This response 
is considered acceptable. 

Council’s comments and stance on 
the noise report has changed. 

The Section 96 modification process under the 
Environmental Planning and Assessment Act 
1979 allows for a consent to be modified and 
subsequently for Council to review the 
application in light of the proposed changes. In 
this case, the application has been assessed 
on merit having regard for the original and the 
revised noise reports.  

Original noise report was flawed.  Refer to above point. 

The changes do not reflect those 
previously agreed to at DAP in 
2008. A modification should not be 
considered. 

The Section 96 modification process under the 
Environmental Planning and Assessment Act 
1979 allows for a consent to be modified and 
subsequently for Council to review the 
application in light of the proposed changes. 
The applicant is within their rights to apply for 
such a modification as are previous objectors 
allowed to comment on the changes and make 
representation.  

The impacts from the development 
will be more than standard 
agricultural activities and impact on 
the rural amenity. 

The modification has been considered in light 
of the original application and permissibility. 
The modification is considered to have limited 
adverse impact based on the changes 
proposed and the revised noise report.  

The site is also being used as a 
helicopter landing area. 

The original approval did not consider or 
approve any helicopter landing onsite. The 
original approval and modification remain for an 
aeroplane landing area only. Any such activity 
(i.e. using the site to land helicopters) is a 
compliance matter. 

The measure of <20 ANEF has 
been shown to be flawed and that a 
lesser ANEF should be adopted. 

Council’s Local Environmental Plan (which is 
based on the Standard Instrument LEP) uses 
the <20 ANEF as an acceptable test to 
measure aircraft noise. In this regard, any 
decision to change such a requirement, would 
need to be clearly justified on the basis of 
technical assessments and agreed to by the 
Department of Planning & Infrastructure. 
In addition, the noise report has demonstrated 
that for 12 movements per day (which will be 
the norm onsite), the ANEF would be between 
15.5 and 17.5 ANEF, which is below the 
allowable <20 ANEF. 

The development will result in an 
increase in movements. 

Annually = No 
Daily = No 
Weekly = Potentially yes. 
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As detailed above in the report, the change to 
movement numbers has potential to result in a 
more concentrated number of flights over a 
short period within the year. However, in order 
to keep the average and meet the total 
allowable flights, the busy periods will need to 
be offset with quieter times.  

Within the noise report logger 3 
failed. 

Council’s Environmental Health Officer has 
advised that even though a logger failed, it is 
still possible to extrapolate and calculate levels 
based on other results/loggers. 

There have been a number of 
breaches of various conditions of 
consent including non notification of 
fly ins, helicopters landing onsite, 
larger planes using the landing area 
etc 

Comments on this aspect are noted. 
Compliance matters with consents are dealt 
with by Council’s Compliance team. In order to 
act on such breaches, Council requires 
evidence in the form of written statements. No 
such evidence has been received to date. 
In relation to the types of planes being used 
and in light of the planes that were tested in the 
noise report, it is suggested that an additional 
condition wording be imposed, requiring the 
applicant provide details to Council of any 
planes proposing to use the airstrip and their 
associated noise level. This will ensure planes 
using the site remain consistent with those 
used to test noise.  

The impact on horses/stock from 
utilizing the north landing/take off 
flight path. 

The use of the northern approach/departure 
flight path remains unchanged. The southern 
aspect is the preferred options with the 
northern area only being used in emergencies 
or when conditions do not suit. This was the 
intent of the original approval and remains the 
same for the modification. 

The original application had 44 
submissions to 1. Was this 
considered. 

The original application was considered in light 
of the planning framework, normal assessment 
process and the submissions received. Specific 
conditions were applied to deal with issues 
raised in submissions. 

Concern raised over changes to 
conditions D1-3 making applicant 
the point of contact over 
complaints. 

To a degree this is already in place by the 
current wording of conditions D1-3. The change 
is one process for dealing with complaints. The 
change does not negate the ability for 
concerned residents to also still contact Council 
as an alternative. 

Who will regulate compliance with 
conditions. 

Like any development application, compliance 
with conditions is normally carried out by the 
applicant, Council and local residents or any 
combination depending on the circumstances. 

The consent should be revoked. Once approved, the consent cannot be revoked 
unless the applicant agrees to surrender the 
consent. 

The changes are to allow a flying 
school. 

The application does not request or nominate 
any use of the site for the purposes of a flying 
school. All aeroplane movements will be limited 
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to the terms of the conditions of consent. 

Who will breathe test pilots. This is a matter for aircraft regulators. 

Who will monitor safety etc. Council will monitor the conditions of consent. 
Other safety aspects associated with aeroplane 
landing areas and flying are subject to CASA 
and Air Services Australia. 

The development will increase the 
chances of bird strike. 

The overall number of flights per year is not 
increasing from that originally approved. There 
will be pockets of intense use through the year, 
but these will need to be offset by quieter times. 
Any increase is unlikely to be significant. This 
coupled with there being no known recorded 
incidents of bird strike onsite since 2008 result 
in the development being acceptable on this 
aspect. 

Minutes of meetings need to be 
signed off/agreed by both parties. 

Agree. Condition worded to reflect 

 
Any matters referred to in Section 79C(1) relevant to the modification? 
The application is considered to remain consistent with the original s79C 
assessment. The majority of changes are more for clarification purposes rather than 
resulting in any significant operational changes onsite. Where relevant, the noise and 
ecological reports were updated to acknowledge the changes requested by the 
applicant and confirmed no adverse impact subject to conditions. 
 
A copy of the original 2008 DAP report is attached for context purposes. 
 
6. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
The Section 96 does not trigger the need for contributions.  
 
In addition, there is no additional works that exceed $100,000 for the purposes of 
Section 94A contributions. 
 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 96 and Section 79C 
of the Environmental Planning and Assessment Act 1979. 
 
The majority of the proposed changes are considered acceptable and will not result 
in any adverse environmental, social or economic impacts to the locality.  
 
Consequently, it is recommended that the application be approved, subject to the 
recommended conditions of consent provided in the attachment section of this report. 
 
 

Attachments 
 
1View. DA2008 - 0219 Amended Conditions 
2View. DA2008 - 0219 DAP Report - 22 October 2008 
3View. DA2008 - 0219 DAP Report 12 November 2008  
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Item: 06 
 
Subject: DA 2012/305 - STAGED SIXTY THREE (63) LOT INDUSTRIAL 

SUBDIVISION WITH ADDITIONAL RESIDUE AND INFRASTRUCTURE 
LOTS AT LOT 30 DP 255774, LOT 2 DP 222740, LOT 1 DP 124543, 
LOT 1 DP 226821, LOT 62 DP 754434, LOT 1 DP 1131036 AND PART 
LOT 1 DP 1144490, SANCROX ROAD, SANCROX 

Report Author: Clint Tink 
 

 
 

Property: Lot 30 DP 255774, Lot 2 DP 222740, Lot 1 DP 124543, Lot 1 
DP 226821, Lot 62 DP 754434, Lot 1 DP 1131036 and Part Lot 
1 DP 1144490, Sancrox Road, Sancrox 

Applicant: Expressway Spares Pty Ltd, JJ & CB Dunn Superannuation 
Fund, Mr & Mrs JJ & CB Dunn c/- King & Campbell Pty Ltd 

Owner: Expressway Spares Pty Ltd, JJ & CB Dunn Superannuation 
Fund and JJ & CB Dunn 

Application Date: 6 July 2013 

Date Formal: 22 March 2013 

Estimated Cost: $12,000,000 (Subdivision/Infrastructure costs) 

Location: Sancrox 

File no: DA 2012/0305 

Parcel no: 18126, 57583, 59744, 18141, 3225, 36429 & 18144 

Alignment with Delivery Program 

4.9.2  Undertake development assessment in accordance with relevant legislation. 

4.9.3  Implement and maintain a transparent development assessment process. 
 
 
 

 

RECOMMENDATION 

1. That the Koala Plan of Management prepared by King & Campbell Pty Ltd 
dated March 2013 be adopted, subject to requirements of the letter from the 
Department of Planning and Infrastructure (DoPI) dated 28 March 2013. 

2. That upon approval of recommendation 1, DA 2012/305 for a staged sixty 
three (63) lot industrial subdivision with additional residue and infrastructure 
lots at Lot 30 DP 255774, Lot 2 DP 222740, Lot 1 DP 124543, Lot 1 DP 226821, 
Lot 62 DP 754434, Lot 1 DP 1131036 and Part Lot 1 DP 1144490, Sancrox 
Road, Sancrox, be determined by granting consent subject to the 
recommended conditions. 
 
 

Executive Summary 

This report considers a Development Application for a staged sixty three (63) lot 
industrial subdivision with additional residue and infrastructure lots at the subject site. 
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This report provides an assessment of the application in accordance with the 
requirements of the Environmental Planning and Assessment Act 1979. 
 
Subsequent to exhibition of the application, no submissions have been received. 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has a combined area of 85.268ha. 
 
The site is zoned IN1 General Industrial, IN2 Light Industrial, E2 Environmental 
Conservation, E3 Environmental Management, E4 Environmental Living and RU1 
Primary Production in accordance with the Port Macquarie-Hastings Local 
Environmental Plan 2011, as shown in the following zoning plan: 
 

 
 
The site contains a mixture of cleared and timbered land. A dwelling exists in the 
northern section of the property. On the southern side of Sancrox Road, the property 
is used for storage of machinery and also a food processing business.  
 
Surrounding the site is a mixture of development including a quarry to the west, the 
Pacific Highway and a vineyard/restaurant to the east, rural land to the north and 
further industrial land uses to the south. Further out, the use of the land changes to 
rural residential. 
 
The existing subdivision pattern and location of existing development within the 
immediate locality is shown in the following aerial photo: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the application proposal include the following: 
 

Creation of 63 industrial lots, a residue lot to contain the existing dwelling, a 
drainage reserve lot, a telecommunications lot and several lots for dedication as 
environmental land. The development is proposed to be completed in stages. 

Industrial lots will range in size from 3450m² to 6.88ha. 

Koala Plan of Management (KPOM) and Vegetation Management Plan (VMP) 
have been prepared for the site. 

The Roads and Maritimes Services (RMS) are in the process of upgrading the 
Pacific Highway and also Sancrox Road, which needs to be factored into this 
application. In case the Sancrox Road component and acquisition ceases or is 
stalled, the applicant has catered for an alternative. 

Creation of a highway buffer and visual screen. 

Noise/acoustic wall proposed for the southern component to protect Bushlands 
Drive residents and also on the residue residential lot in the north. 

The application was treated as being integrated development under the Water 
Management Act 2000 due to works within 40m of the drainage lines onsite. 

There are three (3) Voluntary Planning Agreements (VPA’s) applicable to the 
land. 

 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

6/12/2011 - Proposal was presented to Council’s Pre-Lodgement Meeting for 
feedback. 

6/7/2012 - Application lodged with Council. 
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3/8/2012 to 3/9/2012 - Exhibition period of the application. 

25/7/2012 - DoPI were advised that Council would have the KPOM peer reviewed 
before sending it for comment/approval. 

25-30/7/2012 - Discussions with Steve Phillips from Biolink regarding peer 
reviewing the KPOM. 

30/7/2012 - Discussion with RMS staff regarding the DA referral. 

10/8/2012 - Further discussion with RMS regarding the traffic study, industrial 
yield rates etc. 

13/8/2012 - Steve Phillips advised that he was still working through the KPOM. 

15/8/2012 - Meeting was held between Council staff, the applicant and Steve 
Phillips. 

16/8/2012 - RMS requested additional information on traffic study, yield rates etc. 
RMS response was forwarded to the applicant on 20/8/2012. 

22/8/2012 - Applicant responded to RMS’s letter, which was forwarded to the 
RMS on 23/8/2012. 

22/8/2012 - Applicant provided alternate access arrangement in case the 
upgrades to Sancrox Road were to falter. 

27/8/2012 - Council staff contacted Steve Phillips for update on KPOM review. 
General Terms of Approval from the Office of Water were received. 

30/8/2012 - Response received from NSW Rural Fire Service (RFS) regarding 
the subdivision. NSW RFS supported the proposal. 

3/9/2012 - Council’s Natural Resources Officer provided feedback on VMP and 
KPOM. Comments forwarded to Steve Phillips. 

5/9/2012 - The applicant was provided an update on the status of the DA. 

6/9/2012 - Meeting was held between Council staff and RMS regarding highway 
upgrade. 

11/9/2012 - The applicant was provided an update on the status of the DA. 

17/9/2012 - Steve Phillips provided KPOM review comments, which were 
forwarded to the applicant along with Council’s Natural Resource Officer’s 
comments. 

19/9/2012 - Meeting with Council staff, applicant and owner representative 
regarding infrastructure issues associated with the DA. 

24/9/2012 - RMS provided response to the proposal. 

4/12/2012 - Council staff sought an update to the revised KPOM and VMP. 
Applicant responded on 6/12/2012 advising that they were waiting to submit the 
documents based on acquisition discussions with the RMS. 

21/12/2012 - Applicant submitted a response to the NSW RFS approval, 
requesting a number of conditions be clarified and amended to match staging. 
Copy of updated KPOM and VMP received.  

21/1/2013 - KPOM and VMP forwarded to DoPI. 

7/2/2013 - Meeting between Council staff and the applicant regarding the status 
of the DA and Voluntary Planning Agreements (VPA). 

14/2/2013 - Applicant provided amendments to the Sancrox Employment Land 
Road Construction Planning Agreement. Revised subdivision plan submitted 
based on RMS changes to acquisition areas. 

20/2/2013 - NSW RFS provided revised approval. 

21/2/2013 - Council’s Natural Resource Officer provided feedback to the 
applicant on the VMP. 

26/2/2013 to 4/3/2013 - Applicant sought an update on the DA. Council raised 
concern over the visual buffer to the Pacific Highway being reduced to less than 
10m. Discussions were held and following a meeting on 4/3/2013, it was agreed 
that cross sections of the reduced areas were required to see cut and fill of 
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highway works and the associated protection they would provide from a visual 
aspect. 

4/3/2013 - Revised VMP submitted in response to Council’s Natural Resource 
Officers comments. 

5/3/2013 - Revised plans were submitted to the DoPI regarding the KPOM. 

13/3/2013 - Applicant submitted cross sections of visual buffer in relation to 
highway works. Council accepted the revised buffer except for proposed Lot 12, 
which would still need to provide a 10m wide strip. The matter can be 
conditioned. 

15/3/2013 - The DoPI sought clarification on the overall intent of the KPOM and 
outlined some anomalies with the VMP. The matters were forwarded to the 
applicant. 

22/3/2013 - KPOM and VMP amended with copies having been sent to DoPI. 

28/3/2013 - The revised KPOM was accepted/approved by the DoPI. 
 
3. STATUTORY ASSESSMENT 
 
Section 79C (1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy 44 - Koala Habitat Protection 
In accordance with clauses 6 and 7, the subject land has an area of more than one 
(1) hectare in size and therefore the provisions of the SEPP must be considered. 
 
The applicant commissioned an ecological assessment to be carried out on the 
property by Peter Parker Environmental Consultants Pty Ltd. The results of the 
assessment showed that the site contained core koala habitat.  
 
A Koala Plan of Management (KPoM) was subsequently prepared by the applicant in 
accordance with the SEPP. The KPOM was initially peer reviewed by Steve Phillips 
of Biolink, who suggested some minor changes to the plan. The applicant 
subsequently amended the plan, which was forwarded to the Department of Planning 
and Infrastructure (DoPI) for concurrence. Subject to some minor changes and 
conditions being imposed on any consent issued, DoPI have granted concurrence to 
the KPoM. A copy of the KPoM and the DoPI approval are attached at the end of this 
report.  
 
It should be noted that the overall intent of the KPOM is to provide for the planned 
retreat of koalas from the estate as the stages progress. Fencing will be used to 
achieve this aspect. In the odd event that a koala enters the estate from the narrow 
section in the south it should follow the drainage line in vegetation unit 4 to the west. 
Should a koala proceed beyond this point, isolated koala food trees will still exist 
within the estate for their refuge only with the intent being the koalas are moved back 
out and into the more viable surrounding areas. Once the overall estate is finished, 
the KPOM allows for the fencing to be opened up depending on how the industrial 
land develops.  
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In accordance with Clause 13, DAP (as delegate of Council) is also required to 
approve the KPoM. In considering whether to give approval, Circular B35 relating to 
SEPP 44 is to be taken into consideration. An assessment of the relevant criteria is 
provided below: 
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SEPP 44 Criteria listed in Circular B35 Assessment/Compliance 

(i) an estimate of population size 15-20 koalas in Greater Sancrox 
area and 1-2 onsite. 

(ii) Identification of preferred feed tree 
species for the locality and extent of 
resource available 

Tallowood, Swamp Mahogany and 
Small Fruited Grey Gum are the only 
species onsite. 

(iii) An assessment of the regional 
distribution of koalas and the extent of 
alternative habitat available to 
compensate for that affected by the 
actions 

Site provides an important 
component of significant regional 
koala habitat. 

(iv) Identification of linkages of core koala 
habitat to other areas of habitat and 
movement of koalas between areas of 
habitat.  Provision of strategies to 
enhance and manage these corridors. 

Linkages nominated - main habitat is 
to the east and west. 

(v) Identification of major threatening 
processes such as disease, clearance of 
habitat, road kill and dog attack which 
impact on the population.  Provisions of 
methods for reducing these impacts. 

Management plan provided 
identifying threatening processes 
and strategies for ongoing 
management 

(vi) Provision of detailed proposals for the 
amelioration of impacts on koala 
populations from any anticipated 
development within zones of core koala 
habitat.  

Criteria provided. 

(vii) Identification of any opportunities to 
increase size or improve condition of 
existing core habitat, this should include 
lands adjacent to areas of identified core 
koala habitat. 

KPoM largely nominates 
strengthening of habitat through 
compensatory planting (Figure 7) in 
certain designated areas. Also 
further habitat is provided by an 
offsite offset linked to Sancrox 
Employment Lands Environmental 
Lands and Services Planning 
Agreement. 

(viii) The plan should state clearly what it 
aims to achieve (for example, maintaining 
or expanding the current population size 
or habitat area) 

Objectives stated - see comment 
under SEPP 44 regarding the intent 
of the KPOM. 

(ix)  The plan should state the criteria 
against which achievement of these 
objectives is to be measured (for 
example, a specified population size in a 
specific time frame or the abatement of 
threats to the population) 

Suitable implementation schedule 
provided for DA, CC and operational 
phases. VMP will also aid in 
achieving objectives. 

(x) The plan should also have provisions 
for continuing monitoring, review and 
reporting.  This should include an 
identification of who will undertake further 
work and how it will be funded. 

The staging of the development and 
extended development period 
ensures monitoring can occur by 
developers. Conditions of consent to 
be imposed that provide a level of 
certainty that the monitoring is 
undertaken (i.e. stages will not be 
release if monitoring is not up to date 
and of a suitable standard) 
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State Environmental Planning Policy 55 – Remediation of Land 
A Preliminary Site Investigation was carried out by King and Campbell in 2009 in 
accordance with relevant requirements and legislation. The conclusion of the Report 
is that  there have been some land uses that have resulted in low levels of localised 
contamination on three lots within the study area (Lot 30, part Lot 31 and Lot 1 DP 
555095) but found that the land is suitable for rezoning for commercial/industrial 
uses.  

The report makes recommendations in relation to the above mentioned lots with the 
localised contamination present which need to be adopted – a condition of consent is 
recommended.  

Potential exists for construction and occupation of the industrial area to impact on 
land quality however the imposition of standard conditions of consent combined with 
the adoption of best management and environmental practice by operators should 
limit any potential adverse impacts.  

Based on the above, the development is consistent with the objectives of the SEPP 
and the future uses of the land and is compatible to the soil quality conditions, 
especially when factoring in the proposed conditions of consent. 

 
State Environmental Planning Policy 62 - Sustainable Aquaculture 

In accordance with clause 15C, given the nature of the proposed development, 
proposed stormwater controls and the location of the subdivision; the proposal will be 
unlikely to have any identifiable adverse impact on any existing aquaculture 
industries within the nearby Hastings River.  

The Office of Water have also accepted the proposed works within 40m of the 
drainage line onsite, subject to conditions. 

 
State Environmental Planning Policy 64 - Advertising and Signage 

The proposed development includes proposed advertising signage in the form of an 
estate entrance sign/general advertising. 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
The following assessment table provides an assessment checklist against 
requirements of this SEPP: 
 

Applicable clauses for 
consideration 

Comments Satisfactory 

Clause 8(a) & 13 Consistent with 
objectives of the policy as set out in 
Clause 3(1) (a), the Guideline and 
also Schedule 1. 

Signage is permissible with 
consent in the IN1 zone. 
The signage is a standard 
estate sign that are 
commonly used to define an 
area.  

Yes 

3(1)  This Policy aims:  
(a)  to ensure that signage (including 

advertising):  
(i)  is compatible with the desired 

amenity and visual character 
of an area, and 

(ii)  provides effective 
communication in suitable 

The quality of the sign is 
consistent with other estate 
signs and provides effective 
communication. 
 
Based on the above, the 
proposed development is 
consistent with the 

Yes 
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locations, and 
(iii)  is of high quality design and 

finish, 

objectives of the SEPP. 

14 Duration of consents 

(1)  A consent granted under this Part 
ceases to be in force:  

(a)  on the expiration of 15 years after 
the date on which the consent 
becomes effective and operates in 
accordance with section 83 of the 
Act, or 

(b)  If a lesser period is specified by 
the consent authority, on the 
expiration of the lesser period. 

(2)  The consent authority may 
specify a period of less than 15 
years only if:  

(a)  before the commencement of this 
Part, the consent authority had 
adopted a policy of granting 
consents in relation to applications 
to display advertisements for a 
lesser period and the duration of 
the consent specified by the 
consent authority is consistent 
with that policy, or 

(b)  the area in which the 
advertisement is to be displayed is 
undergoing change in accordance 
with an environmental planning 
instrument that aims to change the 
nature and character of 
development and, in the opinion of 
the consent authority, the 
proposed advertisement would be 
inconsistent with that change, or 

(c)  The specification of a lesser 
period is required by another 
provision of this Policy. 

 
Being an estate identification 
sign, the duration will not be 
restricted in this case. 

Yes 

Clause 17 & 18 stipulate that if a sign 
is greater than 20m2, 8m high and 
within 250 of a classified road; the 
application must be advertised and a 
copy sent to RTA for concurrence. 
Schedule 1 of the SEPP also needs 
to be considered. 

The sign does not exceed 
20m² or the dimension 
requirements. Sign is 
approximately 8m². The sign 
is within 250m of the Pacific 
Highway, but is not large 
enough to trigger the clause. 
 

Yes 

Clause 20 relates to the size, location 
and calculation of a logo.  

No logo or skirt area 
proposed.  

Yes 

Schedule 1(1) Character of the area.  
The quality of the sign is 
consistent with other estate 

 
Yes 
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signs and provides effective 
communication. There are 
no view concerns as it is on 
a straight and flat section of 
road.  

 

Schedule 1(2) Special areas.  There are no special areas 
associated with the site. 

Yes 

Schedule 1(3) Views and vistas. 
 

The development will assist 
in the identification of the 
area/estate. The DCP also 
requires the corner be a focal 
point, which the sign will 
reinforce. The sign is not 
located in the visual buffer 
area. Based on the above, 
the development will not 
impact on any views or 
vistas. 

Yes 

Schedule 1(4) Streetscape, setting or 
landscape. 

 

Refer to above comments. Yes 

Schedule 1(5) Site and building. 
 

There will be no change or 
impact in terms of adjoining 
buildings. 

Yes 

Schedule 1(6) Associated devices 
and logos with advertisements 
and advertising structures. 

Associated devices, logos etc 
have been incorporated into 
the design. 

Yes 

Schedule 1(7) Illumination. 
 

Illumination of the sign has 
not been proposed.  

N/A 

Schedule 1(7) Safety. 
 

Refer to above comments. 
Sign will create no impact on 
safety.  

Yes 

 
Transport Corridor Outdoor Advertising and Signage Guidelines 
 
The guideline provides best practice for planning and design of outdoor 
advertisements in or adjacent to a transport corridor (i.e. classified road). 
The proposed development is consistent with the Guideline as represented through 
the positive comments provided in the above SEPP 64 assessment. The sign does 
not create any specific clutter to the area. The sign does not obstruct road user’s 
view of the road or ability to use and interpret the road conditions. The sign does not 
overhang the road carriageway. The sign will not be a variable messaging, moving or 
a video animated sign. 
 
In terms of the Public Benefits Test (Part 4 of the Guideline), the sign will be used to 
identify the estate, which will aid in the community being able to identify the area and 
promote local business. Promoting the estate will help bring in business and thereby 
lead to increased expenditure and flow on effects within the community. 
 
State Environmental Planning Policy (Infrastructure) 2007 
Clauses 101 and 102 relate to development with frontage to a classified road and 
impact of classified roads by way of noise and vibration respectively. Clause 103 
relates to traffic generating development in which a subdivision of 50 or more lots 
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with access to a classified road is triggered. In terms of Clause 101 & 103, Council 
referred the application to the Roads and Maritime Services (RMS) for comment. The 
RMS comments have been factored into the assessment and are detailed below in 
the “Roads” and “Traffic” sections of this report. 
In terms of Clause 102, consideration of the impacts of noise and vibration will be 
more relevant to future applications for specific development. Furthermore, it is 
unlikely that future uses of the industrial zoned land will contain sensitive receivers 
such as residential development. Having considered Clauses 101-102 inclusive, the 
proposed development is consistent with the requirements of the SEPP. 
 
State Environmental Planning Policy (Major Development) 2005 
The development does not trigger any of the clauses or thresholds in the SEPP. 
 
State Environmental Planning Policy (Rural Lands) 2008 

SEPP requirement Comment Complies 

Objectives   

2(a)  to facilitate the orderly and 
economic use and development 
of rural lands for rural and 
related purposes,  

The area to be developed has been 
identified through a recent rezoning. 
Previous studies completed on the 
property, plus those completed as 
part of the rezoning and development 
application confirm that the site is 
suitable for industrial purposes and is 
suitably serviced. The rural zoned 
land is well separated from the site 
via vegetation buffering and the 
existing Pacific Highway. This will 
minimise any conflict along with the 
rural zoned land not being used for 
any substantial rural pursuits. 
The staging and design of the 
industrial subdivision has also been 
designed to ensure the adjoining 
quarry to the west can continue to 
operate to full potential/life. 

Yes 

2(b)  to identify the Rural 
Planning Principles and the 
Rural Subdivision Principles so 
as to assist in the proper 
management, development and 
protection of rural lands for the 
purpose of promoting the social, 
economic and environmental 
welfare of the State, 

Refer to above comments. Yes 

2(c)  to implement measures 
designed to reduce land use 
conflicts, 

It is considered that there would be 
limited conflict between the 
development and any surrounding 
rural uses. This is based on the 
buffers and limited rural pursuits 
being carried out in the area.  

Yes 

2(d)  to identify State significant 
agricultural land for the purpose 
of ensuring the ongoing viability 
of agriculture on that land, 

The area to be developed would not 
impact on State significant agricultural 
land.  

Yes 
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having regard to social, 
economic and environmental 
considerations, 
 

2(e) to amend provisions of 
other environmental planning 
instruments relating to 
concessional lots in rural 
subdivisions. 

 N/A 

Rural Planning Principles   

7(a) the promotion and 
protection of opportunities for 
current and potential productive 
and sustainable economic 
activities in rural areas, 

The development will not impact on 
the current or potential productive and 
economic activities in the area as per 
comments on Clause 2(a) above. 

Yes 

7(b) recognition of the 
importance of rural lands and 
agriculture and the changing 
nature of agriculture and of 
trends, demands and issues in 
agriculture in the area, region or 
State, 
 

Refer to all comments above. Noted 

7(c) recognition of the 
significance of rural land uses to 
the State and rural 
communities, including the 
social and economic benefits of 
rural land use and development, 
 

Refer to all comments above. Noted 

7(d) in planning for rural lands, 
to balance the social, economic 
and environmental interests of 
the community, 
 

Based on the comments above and 
the conclusions from the ecological 
report accompanying the 
development application, it is 
considered that a balance has been 
met between the relevant aspects. 

Yes 

7(e) the identification and 
protection of natural resources, 
having regard to maintaining 
biodiversity, the protection of 
native vegetation, the 
importance of water resources 
and avoiding constrained land, 
 

Refer to comments above. The 
proposed development will not impact 
on flora and fauna, watercourses or 
any known natural resources. In 
particular, the drainage line onsite is 
not to be developed and will be 
replanted to create an improved 
habitat link. 

Yes 

7(f) the provision of 
opportunities for rural lifestyle, 
settlement and housing that 
contribute to the social and 
economic welfare of rural 
communities, 

Refer to comments on 2(a). The 
existing rural residential area on 
Bushlands Drive will be afforded 
protection via the construction of a 
noise barrier. 

Yes 

7(g) the consideration of 
impacts on services and 
infrastructure and appropriate 
location when providing for rural 

No new rural housing proposed. N/A 
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housing, 

7(h) ensuring consistency with 
any applicable regional strategy 
of the Department of Planning 
or any applicable local strategy 
endorsed by the Director-
General. 

The site has recently been rezoned 
for industrial purposes.  

Yes 

Rural Subdivision Principles   

8(a)  the minimisation of rural 
land fragmentation, 

The rural land will not be subdivided 
or fragmented. 

Yes 

8(b)  the minimisation of rural 
land use conflicts, particularly 
between residential land uses 
and other rural land uses, 

Refer to comments on 2(a) above. Yes 

8(c)  the consideration of the 
nature of existing agricultural 
holdings and the existing and 
planned future supply of rural 
residential land when 
considering lot sizes for rural 
lands, 

The rural land will not be subdivided 
or fragmented. 

Yes 

8(d)  the consideration of the 
natural and physical constraints 
and opportunities of land, 

The rural land will not be subdivided 
or fragmented. 

Yes 

8(e)  ensuring that planning for 
dwelling opportunities takes 
account of those constraints. 

The rural land will not be subdivided 
or fragmented. 

Yes 

Rural Subdivision for 
Agricultural Purposes 

  

9(1)  The objective of this 
clause is to provide flexibility in 
the application of standards for 
subdivision in rural zones to 
allow land owners a greater 
chance to achieve the 
objectives for development in 
the relevant zone. 
 
9(2)  Land in a rural zone may, 
with consent, be subdivided for 
the purpose of primary 
production to create a lot of a 
size that is less than the 
minimum size otherwise 
permitted for that land. 
 
9(3)  However, such a lot 
cannot be created if an existing 
dwelling would, as the result of 
the subdivision, be situated on 
the lot. 
 
9(4)  A dwelling cannot be 
erected on such a lot. 

Not relevant to this application. N/A 
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9(5)  State Environmental 
Planning Policy No 1—
Development Standards does 
not apply to a development 
standard under this clause. 

Matters to be considered in 
determining development 
applications for rural 
subdivisions or rural 
dwellings 

  

10(1)  This clause applies to 
land in a rural zone, a rural 
residential zone or an 
environment protection zone. 
 
10(2)  A consent authority must 
take into account the matters 
specified in subclause (3) when 
considering whether to grant 
consent to development on land 
to which this clause applies for 
any of the following purposes:  

(a) subdivision of land 
proposed to be used for 
the purposes of a 
dwelling, 
 

(b) erection of a dwelling. 
 

10(3)  The following matters are 
to be taken into account:  
 

(a) the existing uses and 
approved uses of land in 
the vicinity of the 
development, 
 

(b) whether or not the 
development is likely to 
have a significant impact 
on land uses that, in the 
opinion of the consent 
authority, are likely to be 
preferred and the 
predominant land uses 
in the vicinity of the 
development, 
 

(c) whether or not the 
development is likely to 
be incompatible with a 
use referred to in 
paragraph (a) or (b), 
 

The rural land will not be subdivided 
nor are any rural dwellings proposed. 

N/A 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Depi%20AND%20Year%3D1980%20AND%20No%3D010&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Depi%20AND%20Year%3D1980%20AND%20No%3D010&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Depi%20AND%20Year%3D1980%20AND%20No%3D010&nohits=y
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(d)  if the land is not situated 
within a rural residential 
zone, whether or not the 
development is likely to 
be incompatible with a 
use on land within an 
adjoining rural 
residential zone, 
 

(e) any measures proposed 
by the applicant to avoid 
or minimise any 
incompatibility referred 
to in paragraph (c) or 
(d). 

 
Port Macquarie-Hastings Local Environmental Plan 2011 

In accordance with clause 2.2, the subject site is zoned IN1 General Industrial, IN2 
Light Industrial, E2 Environmental Conservation, E3 Environmental Management, E4 
Environmental Living and RU1 Primary Production. 

In accordance with clause 2.3(1) and the zone landuse tables, the proposed 
development for a subdivision is a permissible landuse with consent. 

The objectives of the subject zones are as follows: 

IN1 
•  To provide a wide range of industrial and warehouse land uses.  
•  To encourage employment opportunities.  
•  To minimise any adverse effect of industry on other land uses.  
•  To support and protect industrial land for industrial uses.  
•  To enable other land uses that provide facilities or services to meet the day to day 

needs of workers in the area. 

IN2 
•  To provide a wide range of light industrial, warehouse and related land uses.  
•  To encourage employment opportunities and to support the viability of centres.  
•  To minimise any adverse effect of industry on other land uses.  
•  To enable other land uses that provide facilities or services to meet the day to day 

needs of workers in the area.  
•  To support and protect industrial land for industrial uses. 

E2 
•  To protect, manage and restore areas of high ecological, scientific, cultural or 

aesthetic values.  
•  To prevent development that could destroy, damage or otherwise have an adverse 

effect on those values.  
•  To protect coastal wetlands and littoral rainforests.  
•  To protect land affected by coastal processes and environmentally sensitive land.  
•  To prevent development that adversely affects, or would be adversely affected by, 

coastal processes.  
•  To enable development of public works and environmental facilities where such 

development would not have an overall detrimental impact on ecological, 
scientific, cultural or aesthetic values. 

E3 
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•  To protect, manage and restore areas with special ecological, scientific, cultural or 
aesthetic values.  

•  To provide for a limited range of development that does not have an adverse effect 
on those values. 

 
E4 
•  To provide for low-impact residential development in areas with special ecological, 

scientific or aesthetic values.  
•  To ensure that residential development does not have an adverse effect on those 

values. 
 
RU1 
•  To encourage sustainable primary industry production by maintaining and 

enhancing the natural resource base.  
•  To encourage diversity in primary industry enterprises and systems appropriate for 

the area.  
•  To minimise the fragmentation and alienation of resource lands.  
•  To minimise conflict between land uses within this zone and land uses within 

adjoining zones. 

In accordance with clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following: 

the proposal is a permissible land use; 

the subdivision will allow a range of future uses; 

the impact of industry on surrounding areas was considered as part of the 
rezoning with screening and vegetation buffer to be imposed and future 
specific industrial use applications being subject to their own individual 
checks/requirements; 

the subdivision will free up industrial land in the area for future development 
and facilitate economic growth; and 

Environmental areas will be protected and enhanced. 

In accordance with clause 4.1, the lot sizes within the proposed industrial subdivision 
range from 3450m2 to 6.88ha. All these proposed lots comply with the minimum lot 
sizes identified in the Lot Size Map relating to the industrial area. 

The existing dwelling in the north will be retained on a 6ha lot, which complies with 
the 6ha minimum lot size standard applicable to that area. 

It should be noted that there are residual environmental and rural zoned areas/lots 
that are subject to a 40ha minimum lot size (i.e. Lot 65 and 67). These areas are 
proposed to be dedicated to Council as exempt development in accordance with 
State Environmental Planning Policy (Exempt and Complying Development Codes) 
2008. In this regard, the minimum lot size clause is considered to not apply to these 
subject lots.  

In accordance with clause 5.9, listed trees in Development Control Plan 2011 are 
proposed to be removed. The removal of the trees and their ecological value has 
been considered and accepted. 

Clause 5.10 – Heritage = Previous investigations have been carried out on the 
property by the applicant in 2007 through to 2009. The results showed that no sites 
of cultural or archaeological significance were observed during the survey. Nor were 
any PADs (areas identified as Potential Archaeological Deposits) recorded. 
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However, two sites had previously been recorded within the survey area by others, 
and although they were not relocated during the current investigation, their listing on 
the Aboriginal Heritage Information Management System (Aboriginal Sites Register), 
was a constraint to development. 
 
Consequently, King & Campbell commissioned ASR to produce a Management Plan 
to support an application for a Section 90 Permit to salvage the artefactual material in 
the two sites, #30-3-0194 and #30-3-0195. 
 
Subsequently DECC issued an Aboriginal Heritage Impact Permit (AHIP) #2941, to 
allow salvage of all artefactual material at the two sites. 
 
Upon receipt of AHIP #2941, Appleton (ASR) and Lindsay Moran, Senior Sites 
Officer, Birpai LALC, returned to the locations of the sites to be salvaged but were 
unable to recover any artefactual material. It was observed that the site locations had 
been significantly disturbed by licenced logging since the sites were first recorded, 
and so it was not surprising that no artefactual material was recovered. 
 
As a result of this project there are no cultural or archaeological constraints to 
development of the subject property. However, the proponents are advised that they 
continue to be legally obliged to comply with the following provisions of the National 
Parks and Wildlife Act 1974 (as amended), which state that: 
 

The owners, and their employees, earthmoving contractors, subcontractors, 
machine operators and their representatives, whether working in the survey 
area or elsewhere, should be instructed that in the event of any bone or stone 
artefacts, or discrete distributions of shell, or any objects of cultural 
association, being unearthed during earthmoving, work should cease 
immediately in the area of the find. 
In the event that any bone cannot be clearly identified by a qualified 
archaeologist as being of animal remains the police are to be informed of its 
discovery, and officials and/or their representatives of the Birpai Local 
Aboriginal Land Council, and the Department of Environment and Climate 
Change, Coffs Harbour, advised that the bone is subject to police 
investigation. 
Work should not recommence in the area of the find, until both the police (if 
bone has been found) and those officials or representatives have given their 
permission to do so. Those failing to report a discovery and those responsible 
for the damage or destruction occasioned by unauthorised removal or 
alteration to a site or to archaeological material may be prosecuted under the 
National Parks and Wildlife Act 1974, as amended. 

 
A condition has been imposed to cover such requirements. 

In accordance with clause 7.1, the site contains potential acid sulfate soils. The area 
affected will be predominately retained in proposed Lot 71 (drainage reserve). No 
adverse impacts are expected to occur to the Acid Sulphate Soils found on site.  

In accordance with clause 7.3, the site contains land within a mapped “flood planning 
area”. The application was referred to Council’s Flood Engineer who raised no 
objection to the development subject to conditions. In this regard, the following 
comments are provided: 

The proposal is compatible with the flood hazard of the land 
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The proposal will not result in a significant adverse affect on flood behaviour 
that would result in detrimental increases in the potential flood affectation of 
other development or properties. 

The proposal is not likely to significantly adversely affect the environment or 
cause avoidable erosion, siltation, destruction of riparian vegetation or a 
reduction in the stability of river banks or watercourses 

The proposal is not likely to result in unsustainable social and economic costs 
to the community as a consequence of flooding. 

The development and assessment has been considered in light of the effects 
of sea level  

Clause 7.5 – Koala Habitat – Applies to land that is shown as “Koala Habitat area” on 
the Koala Habitat Map. While the site is not identified as containing Clause 7.5 Koala 
Habitat a KPOM has been prepared in accordance with SEPP 44. Refer to 
comments earlier in this report on this aspect. 

7.9 - Development subject to acoustic controls = The subject clause applies to the 
property by virtue of the adjoining Hanson Quarry to the west. As part of the rezoning 
process, the impact of noise and flyrock associated with the quarry was considered. 
To ensure the continued operation of the quarry, a VPA was put in place to manage 
the issue. The VPA sets out controls relating to the timing of development and 
construction requirements. 

Based on the above and given no new residential or tourist uses are proposed with 
the subdivision; no adverse impact is foreseen. 

In accordance with clause 7.13, satisfactory arrangements are in place for provision 
of essential public utility infrastructure including stormwater, water and sewer 
infrastructure to service the development. Provision of electricity will be subject to 
obtaining satisfactory arrangements certification prior to the issue of a Subdivision 
Certificate as recommended by a condition of consent. 
 
Part of the land is also subject to visually sensitive land pursuant to the Visually 
Sensitive Land Map, which negates certain exempt and complying development. 
Council’s Development Control Plan (DCP) 2011 provides provisions to deal with the 
matter - refer to DCP assessment. 
 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
None relevant. 
 
(iii) any Development Control Plan in: 
 
Port Macquarie Hastings Development Control Plan 2011 

DCP 2011 Requirement Proposed Complies 

Notification/Advertising 

Development has been notified 
in accordance with DCP 2011 

In accordance with the DCP 
and integrated development 
exhibition requirements, the 
development was advertised in 
the paper and adjoining 
property owners were notified 
of the application and provided 
a minimum of thirty (30) days 
to comment. During the 

Yes 
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notification period no 
submissions were received. 

DP 6.1 Social Impact 
Assessment required 

The development does not 
trigger any of the thresholds in 
the policy. Positive social 
impacts are expected through 
the provisions of additional 
employment lands. 

N/A 

Crime Prevention 

DP 1.1 CPTED principles 
considered. 

Refer to comments on “Safety, 
Security & Crime Prevention” 
in the main body of the 
assessment report. 

Yes 

Environmental Management 

DP 1.1-3.1 Heritage 
considerations 

Refer to comments on 
Heritage in the LEP 2011 
section of this report.  

Yes 

DP 4.1-7.4 Cut & Fill & 
Retaining Wall requirements 

Erosion and sediment controls 
will be conditioned to minimise 
any erosion issues. 

Yes 

DP 10.1 Habitat offset 
requirements where vegetation 
removed. VMP required for any 
environmental land. 

A VMP was included with the 
application and has been 
accepted. A VPA has also 
been entered into relating to 
management of environmental 
lands. 

Yes 

DP 11.1- 12.5 Hollow Bearing 
Tree Requirements & Offsets 

The ecological report 
accompanying the application 
confirmed that the site 
contained limited substantial 
old growth/hollow bearing 
trees. Trees exist onsite that 
are likely to develop into 
hollow bearing within the next 
20-50 years. The majority of 
these trees are within the 
areas to be protected. The 
clearing would not create an 
adverse impact or key 
threatening impact 

Yes 

Tree Management 

DP 1.1-3.9 Management of 
trees and associated removal. 

Tree removal will be covered 
by VMP. A VPA has also been 
entered into relating to 
management of environmental 
lands. 

Yes 

Hazards Management 

DP 3.1-4.1 Development within 
Clause 7.7 LEP area not to be 
bird attracting, dust etc 
emission producing. 

The development is not 
located within a Clause 7.7 
area. 

N/A 

DP 5.1 Lighting requirements 
within Clause 7.7 LEP area 

The development is not 
located within a Clause 7.7 
area. 

N/A 
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DP6.1 – Development to 
comply with Planning for 
Bushfire Protection Guidelines 
2006 

A bushfire report was prepared 
and forwarded to the NSW 
Rural Fire Service (RFS). The 
NSW RFS accepted the report 
subject to conditions. 

Yes 

DP 7.1 APZ’s outside 
environmental zones and 
contained within private 
property. 

APZ’s are outside 
environmental zones. 

Yes 

DP 7.2-7.3 Perimeter roads to 
all urban areas adjoining 
environmental zones and 
design requirements 

Perimeter roads comply with 
NSW RFS requirements. 

Yes 

DP 10.1 Development complies 
with LEP flood clauses and 
Floodplain Management Plan. 

Refer to comments on 
Flooding in the LEP 2011 
section of this report. 

Yes 

DP 12.1 Stormwater complies 
with Auspec 

Refer to comments on 
“Stormwater” in the main body 
of this assessment report. 

Yes 

Transport, Traffic Management, Access and Car Parking 

DP 1.1-1.3 New roads are 
designed in accordance 
adopted specifications. 

Roads etc have been 
considered and accepted by 
the RMS and Council’s 
Engineers. 

Yes 

DP 2.1-2.3 New direct access to 
arterial or distributor road not 
permitted and existing accesses 
rationalised where possible. 

No new access to the Pacific 
Highway has been proposed. 

Yes 

DP 13.1-13.2 Landscaping 
requirements on Council land. 

Landscaping of roads will be 
conditioned. All other 
replanting etc will be subject to 
the KPOM, VMP and VPA’s. 

Yes 

Subdivision 

DP1.1 Provision of suitable site 
analysis in accordance with 
listed requirements. 

Site plan submitted with the 
application. 

Yes 

DP3.1 Battleaxe lots 
discouraged, and if applicable, 
justified in accordance with 
DP3.2 

The provisions are more 
applicable to residential 
subdivisions. In this case, the 
development proposes two (2) 
battleaxe lots. One is for an 
existing telecommunication 
facility (proposed Lot 72), 
which is preferred to not have 
street frontage. The other is 
Lot 23, which still retains a 
31m+ frontage. 

Yes 

DP6.1 & DP6.2 

Provision of suitable 
street plan derived from 
site analysis (see 
DP1.1); 

Street Plan provided in 
accordance with 

Street plan/layout has been 
accepted by Council 
Engineers. 

Yes 
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requirements listed in 
DP6.2 

DP6.3 

Kerb and guttering 
provided, or alternative 
solution demonstrated. 

Acceptable drainage 
techniques 
demonstrated 

Kerb and guttering proposed 
and accepted. 

Yes 

DP6.4 Size of blocks may vary 
provided acceptable ease of 
movement demonstrated. 

Size of lots are acceptable. Yes 

DP8.1-35.1 Relate to 
infrastructure requirements 

Subdivision has been 
accepted from an 
infrastructure perspective - 
refer to comments in the main 
body of the assessment report. 

Yes 

DP 36.1 & 40.1 Commercial & 
industrial lots are to front 
constructed roads. 

The lots will have frontage to 
constructed roads. 

Yes 

DP 36.2 & 39.1 Water and 
Sewer provided as per design 
specifications. 

Water and Sewer Sections of 
Council have raised no 
objection to the subdivision, 
subject to conditions. 

Yes 

DP 38.1 Industrial lots are to 
comply with minimum lot size 
standards, have a min width of 
20m, minimum depth of 40m 
and the depth to width ratio 
shall not exceed 3 to 1. 

Except for Lot 72, the industrial 
lots comply with dimensional 
standards. In terms of Lot 72 it 
is being created for an existing 
telecommunications facility 
and is considered acceptable. 

Yes 

DP 38.2 Lots are to be 
generally rectangular in shape 
and have regard for site 
features. 

The lots have a rectangular 
type shape. 

Yes 

DP 38.3 Battleaxe allotments 
shall not be permitted. 

Refer to comments on 3.1 
above. 

Yes 

DP 39.2 Industrial subdivision 
will not be supported on land 
with a slope greater than 15%. 

In most parts of the site the 
slope does not exceed 15%. 

Yes 

DP 40.2 Street layout and 
design shall be in accordance 
with Council design 
specifications. 

Street design has been 
accepted by Council 
Engineers. 

Yes 

DP 41.1 Cul de sac controls Cul de sac design has been 
accepted by Council Engineers 

Yes 

DP 47.1-55 Relates to street 
lighting, naming, design and 
tree planting requirements. Also 
provision for community/strata 
subdivision. 

Street lighting, design etc has 
in principle been accepted by 
Council Engineers with more 
specific detail to be provided at 
construction certificate stage. 

Yes 

Sancrox Employment Lands 

DP1.1 Environmental Lands to 
be dedicated to Council and 
require a VMP to be lodged with 

Development proposes to 
dedicate Environmental Lands 
and a VMP has been 

Yes 
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the subdivision DA. prepared. 

DP2.1 Koala proof fencing and 
food trees to be planted along 
northern boundary. 

Provisions are covered in VMP 
and KPOM. 

Yes 

DP3.2 Landscaping of streets to 
comply with Auspec. 

Covered by conditions. Yes 

DP4.1-6.6 Water 
quality/stormwater 

The Office of Water and 
Council’s Engineering section 
have raised no objection on 
stormwater grounds. 
Appropriate stormwater 
management conditions 
recommended. 

Yes 

DP7.1-8.1 Flood liable land 
provisions and replanting of 
riparian corridors. 

The development has been 
accepted on flooding grounds 
by Council’s Flood Engineer. 
Re-vegetation of the site and 
riparian corridors has been 
accommodated in the VMP 
and accepted by Council’s 
Natural Resources Section. 

Yes 

DP9.1-9.7 Land stability, cut 
and fill requirements. 

The managing of such issues 
has been accommodated in 
the conditions of consent. 

Yes 

DP12.1 Contamination Refer to comments on SEPP 
55. 

Yes 

DP13.1-18.1 Quarry 
Operational impacts 

- Restrictions on timing of 
development near the 
quarry. 

- Noise report required for 
non industrial uses. 

- New roads 100m from 
the quarry. 

- Barriers to recreation 
areas for industrial uses 
etc. 

- Dust sensitive land uses 
are not to locate next to 
the quarry. 

- Consider the ability to 
win material in the 
industrial area. 

The timing of development has 
been accommodated into the 
DA and VPA’s. No industrial 
uses proposed at this stage. 
It should be noted that the 
100m setback of roads to the 
eastern face of the quarry is 
not consistent with the desired 
road layout in Fig 65 to which 
this development has 
complied. Figure 65 has taken 
precedence in this case. 

Yes 

DP19.1-20.1 Road design 
- Requirements as per 

Figure 65, 66, 67 & 68. 
- Internal access road 

provided for lots fronting 
Sancrox Road 

- Perimeter roads to 
environmental land 

The road layout is consistent 
with the DCP and has been 
accepted by Council 
Engineers. 

Yes 

DP21.1 Visual Amenity 
- Design requirements for 

No buildings proposed. 
Development generally 

No, but 
considered 
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buildings on cnr Pacific 
Highway and Sancrox to 
provide a focal point. 

- Design requirements for 
buildings on northern 
boundary. 

- Northern boundary 
screened. 

- Landscape screens as 
per Fig 71 

- 10m wide E3 zone 
vegetated strip and 
fencing provided along 
Pacific Highway. 

- 5m landscape buffer to 
Sancrox Road. 

includes buffers as per DCP. 
Where the buffer distance is 
slightly less than the DCP, the 
proposal has been offset by 
the imposition of streets to 
provide setback and 
topography (i.e. the Pacific 
Highway is located in cut and 
the industrial area is not 
visible). Based on the above, 
the proposed development 
provides adequate screening 
in accordance with the DCP. 

acceptable. 

DP25.1-25.2 - Southern 
boundary treatment to include: 

- Acoustic treatment as 
per Figure 72, 73 & 74. 

- Noise impact 
assessments for 
industrial buildings. 

No buildings proposed. 
The proposal has included 
acoustic treatment as per 
Figures 72-74, which has been 
accepted by Council’s 
Environmental Health Officer. 

Yes 

DP26.1 Cultural heritage and 
requirement for work to cease if 
anything is found. 

Refer to comments on 
Heritage in the LEP 2011 
section of this report. 

Yes 

DP27.1-28.1 Servicing 
requirements 

Water and Sewer Sections of 
Council have accepted the 
proposed development. 
Electricity and 
telecommunications are 
available in the area and can 
be upgraded at developer’s 
expense. 

Yes 

 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

 
The landowners entered into Voluntary Planning Agreements for the purposes of 
Section 93F of the Act in relation to the rezoning of the land. The following planning 
agreements apply to the proposed development: 
 

- Sancrox Employment Land and Quarry Planning Agreement dated 15 July 
2011 

- Sancrox Employment  Lands Environmental Lands and Services Planning 
Agreement dated 15 July 2011 

- Sancrox Employment Land Road Construction Planning Agreement dated 15 
July 2011 

 
The landowners agreed to make development contributions in accordance with the 
VPAs in connection with carrying out of development permitted by the local 
environmental plan. 
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The VPAs provide for the carrying out of works by the landowners including 
establishing and maintaining environmental lands, sewer services and water supply 
works, dedication of land to Council and payment of monetary development 
contributions. 
 
iv) any matters prescribed by the Regulations: 
 
None relevant. 
 
v) any coastal zone management plan (within the meaning of the Coastal 

Protection Act 1979), that apply to the land to which the development 
application relates: 

 
None relevant. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting 
The site contains a mixture of cleared and timbered land. A dwelling exists in the 
northern section of the property. On the southern side of Sancrox Road, the property 
is used for storage of machinery and also a food processing business.  
 
Surrounding the site is a mixture of development including a quarry to the west, the 
Pacific Highway and a vineyard/restaurant to the east, rural land to the north and 
further industrial land uses to the south. Further out, the use of the land changes to 
rural residential. 
 
The development is consistent with the existing and future desired character of the 
area and has addressed associated impacts onsite. 
 
Access, Transport & Traffic 
Roads and Access 

The subject site adjoins the Pacific Highway and Sancrox Rd. Sancrox Road is a 
local collector road of rural standard approx 8m wide pavement intersecting with the 
Pacific Highway with Rawdon Island Rd to the west.  
 
The application has been referred to the RMS in regard to future upgrading of the 
Pacific Highway. The proposed access arrangements are consistent with the RMS’s 
detailed designs for the construction of the Sancrox Road Interchange. 
 
The RMS has Project Approval (issued 8 February 2012) for the upgrade of the 
highway Oxley Highway to Kempsey. The upgrade will provide an ‘access controlled’ 
four lane divided carriageway along the Pacific Highway frontage of the development 
site with construction currently planned to commence in 2013. 
 
The proposed access arrangement for the site, as designed by the RMS, includes an 
overpass approximately 600 metres south of the Sancrox Road with service road 
incorporating roundabout connections to Sancrox Road on the west and Fernbank 
Creek Road to the east. Left in/ left out only and a closed median will be maintained 
at the Pacific Highway’s intersection with Sancrox Rd and Fernbank Creek Road 
intersection, providing access to and from the Highway. Details of the Sancrox Traffic 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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Arrangement are contained in the Sancrox Employment Land Road Construction 
Planning Agreement (SEL_RC_PA). 
 
Construction of the site access road and proposed Sancrox Interchange works by the  
RMS will provide flood free access for the site in the 1 in 100 year ARI including 
allowance for climate change. The proposed site access road level is R.L. 6.50m  
AHD. 
 
The internal road network proposes three (3) roads in the northern precinct and a cul 
de sac accessing Lots 55 to 63 off proposed Sancrox Service Road No 1 to the south 
east of Sancrox Rd and Bushlands Dr intersection. The proposed new roads are to 
be designed and  constructed to Councils Auspec Specifications for ‘Industrial” 
category. The requirements for road reserve width and carriageway width are  
23metre and 13metre respectively.  
 
The proposed local road network  is consistent with the Road Hierarchy Fig. 64 in 
DCP 2011. The proposed road layout has been designed to take this requirement 
into account the Detailed Concept Design (DCD) for the Sancrox Traffic Arrangement 
prepared on behalf of the RMS and Council.  
 
The DCD includes: 

The upgrade and widening of Sancrox Road 

A new roundabout on Sancrox Road at its intersection with the existing 
driveway entrance to Hanson Quarry 

The proposed Sancrox Service Road No 2 on the northern side of the 
roundabout which provides access to Stages North 1, North 2 and North 3 of 
the development. Sancrox Service Road No 2 will also facilitate the 
construction of a new driveway entrance to Hanson Quarry. The construction 
of Service Road No 2 will involve acquisition of land by RMS from 
Expressway Spares and adjoining landowners (Pioneer Concrete (Qld) Pty 
Ltd – Hanson Quarry and Mr Dan McMullen). The subject landowners have 
through the Road Construction VPA offered to use reasonable endeavours to 
procure the dedication of the Access Road Land prior to the granting of 
development consent Clause 4 SEL_RC_PA). The landowners are currently 
negotiating with the owners of Hanson Quarry regarding the Access Road 
Land 

The proposed Sancrox Service Road No 1 on the southern side of the 
roundabout provides access to the south bound carriageway of the Pacific 
Highway via the proposed bridge over the highway 

Sancrox Service Road No 3. Sancrox Road No 1 will also provide access to 
Stage South 1 of the development and a new driveway entrance to the 
existing operations of Expressway Spares; and Service Road No 3 on the 
western side of the Pacific Highway including a rearrangement of the 
intersection of Fernbank Creek Road and the Pacific Highway and 
construction of a new driveway to the entrance to Cassegrain Winery 

The lot size and shape of Stage South 1 and the existing stormwater drain on 
the southern side of Sancrox Road 

Setback of the north-south road within Stage North 1 approximately 100m 
from the Hanson Quarry eastern boundary. The location of this road was 
determined as a result of negotiations with the owners of Hanson Quarry and 
Council during the rezoning process 

Setback of the east-west road within Stages North 2 and 3 approximately 
100m from the Hanson Quarry northern boundary. 
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The location of this road was determined as a result of an independent assessment 
of quarry operations by SKM-Terrock on behalf of PMHC and the negotiations with 
Hanson Quarry as part of that assessment. 
 
Other internal roads within the development are generally perimeter roads adjacent 
to environmental lands and have been located to manage interfaces in relation to 
bushfire hazards, management of environmental lands and stormwater drainage. All 
new roads and drainage depressions shall ultimately be designed to ensure access 
during a 1 in 100 year ARI with climate change flood event. Proposed road culverts 
under the site access road shall be designed to convey a 1 in 100 year ARI with 
climate change flood event without the road overtopping. 
 
The subdivision layout within Stages North 1, North 2 and North 3 has been designed 
as a series of loop roads with no cul-de-sacs. 
 
Road reservation widths are in accordance with the DCP, being either 23m or 20. 
Pavement widths shall be 13m wide where the road has dual frontage to industrial 
lots and 11m wide where only one side of the perimeter road has frontage to 
industrial lots. 
 
The applicant proposes on merit a reduction of this standard to 20/11 metres in 
several sections of road. The reduction in the carriageway width is proposed on 
perimeter roads 1 and 2 where the industrial land only fronts one side of the road and 
the non development side of the road fronts environmental management lands. The 
reduction in width of the carriageway has been achieved by deleting the parking lane 
on the non development side of the perimeter road. The deletion of the parking lane 
on the non development side of the perimeter roads should not reduce the level of 
access, safety and convenience to all users. The proposed variation to the DCP is 
considered to be consistent with objectives and deemed acceptable. 
 
The deletion of the parking lane on the non-development side of the perimeter roads 
is also designed to minimise conflicts at the environmental lands/industrial interface 
demonstrating compliance with DP20.1 of the DCP. 
 
The application proposes to dedicate to Council buffer land across the Pacific Hwy 
frontage (proposed lots 68 and 69). The minor variation to Figures 66 and 67 in the 
Area Based Provisions of DCP is considered justified in the circumstances relating to 
the perimeter roads. 
 
Traffic 

Pacific Highway / Sancrox Road Traffic Interchange 
 
The subject site adjoins the Pacific Highway for which the Roads and Maritime 
Services (RMS) have the care and control. RMS has Project Approval (issued 8 
February, 2012) for the upgrade of the highway. The upgrade will provide a four lane 
divided carriageway from the Oxley Highway to Kempsey bypass. The upgrade also 
includes access control for all adjacent development. Survey, geotechnical 
investigations and acquisition negotiations and detailed design are currently well 
advanced for upgrade works, with expected tenders let mid 2013. 
 
The RMS approved access arrangement for the site, includes an overpass 
approximately 600 metres south of Sancrox Road with service road connections to 
Sancrox Road on the west and Fernbank Creek Road on the east. Left in/left out only 
and a closed median will be maintained at the Pacific Highway’s intersection with 
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Sancrox Road and Fernbank Creek Road intersection, providing access to/from the 
highway.  
 
The Sancrox Employment Land Road Construction Planning Agreement 
(SEL_RC_PA) contains the landowner offer made at the rezoning stage with respect 
to a financial contribution and in-kind contribution (carrying out of work and 
dedication of land) towards the construction of the Sancrox Traffic Arrangement  . 
 
RMS have subsequently completed detailed designs used for the preparation of a 
more detailed construction cost estimates and negotiations between the parties 
regarding land acquisitions and dedications and maintaining access to existing 
operations of Expressway Spares, TNT, HF Hand and Hanson Quarry. 
 
The landowners have also prepared detailed concept earthworks design plans of the 
interface between the constructed Sancrox Employment Precinct (SEP) and the 
upgraded Pacific Highway. These designs factor in the future visual buffer along the 
Highway.   
 
During wet weather the traffic-ability of heavy machinery may be reduced and that 
the use of temporary construction roads may be required. 
 
A traffic report carried out by TTM dated August 2009 has been submitted with this 
application. The RMS, in their letter dated 15 August 2012 had concerns on the 
predicted traffic generation (14,900 trips per day) estimated in the  TTM Traffic 
Report compared to the RMS preliminary estimate of 3,922 trips per day.  
 
The applicant King and Campbell responded to the RMS’s original concern. In a 
letter from the RMS dated 20 Sep 2012 following review of King and Campbell’s 
response to them found their analysis acceptable to accommodate the additional 
estimate of trips per day based on their assumption of 40% GFA yield rate proposed 
for the subdivision.  
 
DCP 2011 provides: “Where industrial land fronts onto Sancrox Road, an internal 
access road is to be provided. Direct lot access to Sancrox Road will not be 
permitted” The intent of this provision is to restrict access in relation to stage South 1 
only. The provisions do not apply to proposed Lots 1 and 2 within stage North 1. 
Access to all proposed lots within stage South 1 will be from a new internal road and 
not from Sancrox Road.  
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Parking 

Limited parking will be available within the road reserves. On-site parking 
requirements for each lot will be assessed individually when DA’s are submitted for 
future developments. 

Manoeuvring 

The subdivision will be required to be designed in accordance with AUSPEC 
specifications. Particular attention to intersection designs will be necessary to ensure 
appropriate turning areas for all large vehicles. Manoeuvring space within individual 
lots will be considered when determining future development application at a later 
date. 

Pedestrians 

This proposal is for an industrial development, and unlikely to generate a significant 
amount of pedestrian movements. 
 
Public Domain 
The proposed development will provide additional industrial land for development 
within an existing industrial zoned area. The subdivision is therefore unlikely to have 
any adverse impact on the public domain. 
 
Stormwater 
Conditions of consent will be utilised to manage the implementation of a stormwater 
management plan and associated controls. 
 
Sewer 
The concept plans and notes are consistent with Council’s sewer planning strategy 
for the area and will need to evolve as the considerations of the proposed 
reconstruction of Pacific Highway and Area 13 are developed. 
 
The proposal to carry the sewer rising main on the proposed bridge over the highway 
has not been finalised and it may be that RMS does not agree with this approach. In 
this case it will be necessary to route the rising main under the pavement.  
 
At this stage standard sewer conditions for the subdivision are proposed together 
with non standard condition options covering the future development as it evolves. 
 
Water 
Records indicate that the proposed development site has a 40mm metered water 
service located on Lot 30. The remaining lots do not have water services at present. 
 
The water service layout as proposed is not necessarily accepted, with the likely 
major difference being the trunk water main to service this area probably being 
located adjacent to Lot 30. Water main sizing will be subject to computer modelling. 
 
A ten metre wide easement will be required along the southern boundaries of 
proposed lot 2 to allow construction of the water and sewer mains across the Pacific 
Highway Road reserve. Depending on final engineering design, some road widening 
dedication may be required in this area. 
 
Arrangements are to be made to have the watermain on lot 30 extend between 
proposed lots 59 and 60 to Sancrox Road in a suitable reserve. 
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Water supply conditions include a requirement for the provision of reclaimed water 
supply to each lot. 
 
As per the sewer comments, the water requirements can be addressed in more detail 
at the construction certificate stage, as the design adapts to the Pacific Highway 
upgrade works. 
 
Soils 
Erosion and sediment controls shall be provided during any site earthworks until the 
site is stabilised.  
 
Air & Micro-climate 
Potential exists for dust to be generated onsite during construction. Potential also 
exists for industry to emit air emissions (odour, dust & particulates) that may 
adversely impact on local amenity, adjoining industrial building occupants and nearby 
residential receivers. 

An Air Quality Impact Assessment Report was undertaken by Heggies in 2009 which 
has modelled potential odour, particulate matter and dust emissions based on the 
assumptions listed in section 8.5 on pp 37-39 of the report, including modelling based 
on similar industrial activities (but which is not industry/site specific).  Some of the 
assumptions made in the modelling may not eventuate to reflect the on-the-ground 
operational reality of the proposed industrial area generally, and some specific 
industrial sites in particular.   

The Heggies report concludes that given the separation distances from the proposed 
industrial area to the adjoining sensitive residential receiver locations, odour, dust 
and particulate matter emissions are likely to comply with relevant OEH standards at 
the sensitive receiver locations (i.e. adjoining residents), and no adverse impacts on 
residents are expected from air emissions from the proposed industrial area.   

Due to the proposed industrial land-use there is an expectation that industrial building 
occupants will tolerate higher (but still reasonable) levels of air emissions such as 
odour.  “Sensitive receivers” is a classification generally restricted to homes, schools 
& places of worship for assessment purposes and the potential adverse impacts of a 
development on the occupants of industrial buildings are not usually considered 
except for exceptional circumstances. If the assessment indicates the potential 
impacts on adjoining or nearby residents is likely to be satisfactory then it follows that 
the potential impacts on a closer commercial/industrial area will likely fall within 
tolerable/reasonable limits.  

Standard dust control consent conditions have been recommended. 

 
Flora & Fauna 
The applicant has submitted a flora and fauna impact assessment report prepared by 
Peter Parker Environmental Consultants Pty Ltd dated July 2012. The report factored 
in a number of past studies that have been completed in the area. A summary of the 
key issues from the assessment are as follows: 

The site to be developed has been modified/disturbed in the past. 

A total of six (6) vulnerable species were recorded onsite but are unlikely to 
be adversely affected. 

An Endangered Ecological Community (Swamp Sclerophyll Forest) exists 
onsite and will be retained and afforded protection in an environmental zone. 
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Significant hollow and old growth trees exist in the area to be developed. The 
majority are to be retained in environmental managed land. 

The site contains core koala habitat and a KPOM has subsequently been 
prepared - refer to comments on SEPP 44 above in this report. 

The removal of vegetation will have minimal impact on threatened flora and 
fauna, especially through the retention of trees in key areas and additional 
replantings through a VMP.  

A Species Impact Statement was not required. 

The report addresses the requirements of the ‘7 part test’ under Section 5A of the 
Act. The report concludes that the proposal is unlikely to have any significant adverse 
impact on flora and fauna subject to recommended conditions being incorporated into 
the consent.  

 
Noise & Vibration 
A Noise Impact Assessment Report was carried out by Heggies in 2009 which 
modelled potential noise impacts on surrounding sensitive residential receivers. It 
was found that the INP Day Amenity noise levels are likely to be met at all receivers. 
However, Evening and Night Amenity levels are likely to be exceeded at several 
receivers and the Report has recommended noise mitigation, including in addition to 
operational procedures by future industrial occupants, the provision of acoustic 
barriers.  Refer to plans for more details of the acoustic barriers.   

The Heggies NIA Report concludes that the recommended noise mitigation 
measures (including behaviours by occupants) will likely result in the INP Day, 
Evening and Night Amenity criteria being met at residential receivers.  

As with the “Air & Microclimate” section above, the NIA focused on impacts from the 
proposed industrial area on adjoining sensitive receivers and did not assess potential 
impacts from the industrial area on the occupants of the industrial buildings.  

The SKM Buffer Zone Assessment Report indicates that a 70m buffer from the 
quarry is required to ensure the INP Day Amenity criteria of 70dB(A) for Industrial 
areas can be met, i.e. the occupants of the industrial buildings are not subjected to 
noise likely to be in excess of the INP ANL of 70dB(A) during the day.   

The SKM assessment report focuses on the potential impacts of quarry operations 
on the proposed industrial area.  On this basis, the SKM Report indicates the 
following indicative buffers are satisfactory to limit impacts from the quarry on the 
occupants on the proposed industrial area: 

Fly rock:  90m; 

Noise:  70m; 

Vibration:  66m (37Kg MIV); & 100M (87Kg MIC); 

Overpressure:  73m (37Kg MIC); &  90m (87Kg MIC); 

Air Quality:  N/A (no adverse impacts are expected); 
 

The SKM Buffer Zone Assessment Report concludes that: 

“Based on the assessments undertaken and associated assumptions a buffer 
distance beyond the quarry boundary of approximately 90m is considered sufficient 
to mitigate adverse impacts from quarry blast ground vibration, air blast overpressure 
as well as general quarry noise and dust impacts.” (s.6.0 Conclusion, p.38). 
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The SKM Report acknowledges that at the present time there is no agreement for 
90m of the proposed industrial area to be set aside as a fly-rock buffer.  

It should be noted that the reports indicate that the quarry production site on the 
quarry premises will move towards the west in the future away from the proposed 
industrial area in the east & south and that the proposed staging of the proposed 
industrial area has been nominated to negate the potential adverse fly rock (90m 
buffer) issue, which will in itself also negate the noise (70m buffer) issue.   

It is considered unlikely that the proposed development will have any significant 
adverse environmental health impacts, subject to the imposition of relevant 
conditions of consent. Standard and special noise control DA consent conditions 
recommended. 

Natural Hazards 
A bushfire report was prepared and forwarded to the NSW Rural Fire Service (RFS). 
The NSW RFS accepted the report subject to conditions, which have been 
incorporated into the consent. 
 
Flooding is discussed in the LEP 2011 section of this report. 
 
Social Impact in the Locality 

Given the nature of the proposed development and its’ location, the proposal is 
unlikely to result in any adverse social impacts. The creation of industrial lots will 
promote further development of the site for industrial type uses, which has the 
potential to create jobs and positive flow on effects.  

 
Economic Impact in the Locality 
Refer to comments on Social impacts above, which are relevant to the economic 
aspect as well. In particular, the development will create flow on effects through 
increased development, employment and expenditure. 
 
Site Design and Internal Design 

The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 

 
Construction 
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. Conditions will be imposed to manage construction 
traffic. 
 
Cumulative Impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 

The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  

Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
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(d) Any submissions made in accordance with this Act or the Regulations: 
 
No written submissions have been received following completion of the required 
public exhibition of the application. 
 
(e) The Public Interest: 
 

The proposed development satisfies relevant planning controls and is not expected 
to impact on the wider public interest. 

4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
Monetary development contributions will be required under the Sancrox Employment 
Land Environmental Lands and Services Planning Agreement for environmental land 
management and the Sancrox Employment Land and Road Construction Planning 
Agreement for road and infrastructure work.  
 
Clause 7.2 of The Sancrox Employment Land Environmental Lands & Services 
Planning Agreement excludes the application of s94A to subdivision work but not 
other development. 
 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development, is not contrary to the public's 
interest and will not have a significant adverse social, environmental or economic 
impact. Consequently, it is recommended that the application be approved, subject to 
the recommended conditions of consent provided in the attachment section of this 
report. 
 
 

Attachments 
 
1View. DA2012 - 0305 Recommended Conditions 
2View. DA2012 - 0305 Plans 
3View. DA2012 - 0305 Dept of  Planning & Infrastructure Comments 
4View. DA2012 - 0305 Koala Plan of Management 
5View. DA2012 - 0305 Vegetation Management Plan  
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Item: 07 
 
Subject: DA 2013/21 - PRIMITIVE CAMP GROUND WITHIN EXISTING 

SHOWGROUND (KENDALL SHOWGROUND)  

Report Author: Patrick Galbraith-Robertson 
 

 
 

Property: Lot 2 DP 1048212, Lot 17 DP 370240, 23 Batar Creek Road, 
Kendall 

Applicant: Camden Haven P A H & I Society Inc.  

Owner: Camden Haven P A H & I Society Inc. 

Application Date: 2 January 2013 

Date Formal: 2 January 2013 

Estimated Cost: NIL 

Location: Kendall 

File no: DA 2013/21 

Parcel no: 40135, 1303 

Alignment with Delivery Program 

4.9.2  Undertake development assessment in accordance with relevant legislation. 

4.9.3  Implement and maintain a transparent development assessment process. 
 
 
 

 

RECOMMENDATION 

That DA 2013/21 for a primitive campground within existing showground 
(Kendall Showground) at Lot 2 DP 1048212, Lot 17 DP 370240, 23 Batar Creek 
Road, Kendall, be determined by granting consent subject to the 
recommended conditions. 
 
 

Executive Summary 

This report considers a Development Application for primitive a campground within 
existing showground (Kendall Showground) at the subject site. 
 
This report provides an assessment of the application in accordance with the 
requirements of the Environmental Planning and Assessment Act 1979. 
 
Subsequent to exhibition of the application, two (2) submissions have been received. 
One in support and one raising concerns with the proposal. 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has a combined (2 lots) area of 12.649 hectares. 
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The site is zoned part R1 General Residential and Part RE2 Private Recreation in 
accordance with the Port Macquarie-Hastings Local Environmental Plan 2011, as 
shown in the following zoning plan: 
 

 
 
The site is within an existing showground facility with frontage to the west to Batar 
Creek Road, Kendall.  To the west is the North Coast railway line. To the north is 
residential zoned lots occupied by dwellings.  
 
The closest dwellings to the camp sites proposed are to the west at a distance of 
approximately 50m. 
 
The existing subdivision pattern and location of existing development within the 
immediate locality is shown in the following aerial photo: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the application proposal include the following: 
 

Establish primitive camping ground sites - 10 sites within existing showground 
facility. 

 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

2 January 2013 - DA lodged 

15 to 29 January 2013 - Consultation on the proposal via neighbour notification. 

25 January 2013 - Site inspection. 

11 February 2013 - Additional information requested. 

25 March 2013 - Additional information and amended plans received from 
Applicant. 

 
3. STATUTORY ASSESSMENT 
 
Section 79C(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
 
(a) The provisions (where applicable) of: 
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(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy 21 - Caravan Parks 
 
In accordance with clause 6, caravan park includes by definition a camping ground. 
 
In accordance with clause 8 (1), a camping ground is a permissible landuse. 
 
In accordance with clause 8 (2)(b), the number (10 proposed) of primitive camping 
ground sites under the Local Government (Manufactured Home Estates, Caravan 
Parks, Camping Grounds and Moveable Dwellings) Regulation 2005 is permitted. 
There is no minimum size of land area for a camping ground however there is a 
maximum restriction of 2 camp sites per hectare (total area of site) in accordance 
with the regulations (clause 132). In this regard, the site (entire showground) 
comprises 2 lots with a combined area of 12.649 hectares. 10 camp sites are 
therefore permitted. The proposal is capable of compliance with the remainder of the 
requirements of this regulation and a condition is recommended accordingly. 
 
In accordance with clause 8 (3), a condition is recommended to restrict the total 
number of sites to ten (10). 
 
In accordance with clause 10, the proposal meets the services and facilities 
requirements. 
 
The requirements of this SEPP are therefore satisfied.  

State Environmental Planning Policy No. 44 – Koala Habitat Protection 

In accordance with clauses 6 and 7, the subject land has an area of more than 1 
hectare in size and therefore the provisions of SEPP must be considered.   

The Department of Planning and Infrastructure’s Circular No. B35, Section 1.5 states 
that "In relation to affected DAs it is the intention of the policy that investigations for 
'potential' and 'core' koala habitats be limited to those areas in which it is proposed to 
disturb habitat”. 

The application has demonstrated that no habitat will be removed or modified and 
therefore, no further investigations are required. 

The requirements of this SEPP are therefore satisfied.  

State Environmental Planning Policy No.55 – Remediation of Land 

In accordance with clause 7, following an inspection of the site and a search of 
Council records, the subject land is not identified as being potentially contaminated 
and is suitable for the intended use.  

The requirements of this SEPP are therefore satisfied. 

State Environmental Planning Policy No. 64 – Advertising and Signage 

Standard condition recommended requiring development consent to be obtained for 
any advertising signage other than signage which is exempt development. 

The requirements of this SEPP are therefore satisfied. 

Port Macquarie-Hastings Local Environmental Plan 2011 

In accordance with clause 2.2, the subject site is zoned part R1 General Residential 
and Part RE2 Private Recreation. 
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In accordance with clause 2.3(1) and the R1 and RE2 zone landuse table, the 
proposed development for a ‘camping ground’ is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

1   Objectives of zone 

•  To provide for the housing needs of the community.  
•  To provide for a variety of housing types and densities.  
•  To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 
 
The objectives of the RE2 zone are as follows: 

1   Objectives of zone 

•  To enable land to be used for private open space or recreational purposes.  
•  To provide a range of recreational settings and activities and compatible land 

uses.  
•  To protect and enhance the natural environment for recreational purposes. 

In accordance with clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following: 

the proposal is a permissible landuse; 

the use is located within an existing showground which can be used for dual 
use purposes to encourage alternate recreational opportunities 

In accordance with clause 7.13, satisfactory arrangements are in place for provision 
of essential public utility infrastructure including stormwater, water and sewer 
infrastructure to service the development. Provision of electricity and 
telecommunications are assumed to be satisfactory. 

The requirements of this LEP are therefore satisfied. 
 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) any Development Control Plan in: 
 
Port Macquarie Hastings Development Control Plan 2011 

Requirement Proposed Complies 

Part 3 DP 1.1 Crime 
prevention 

The siting and orientation of the 
camping ground sites are within 
an existing showground and 
within 100m of the public road - 
Batar Creek Road. 

No adverse crime risk identified. 

Yes 

Part 3 DP 3.1 - Off street 
parking requirements 

 

No specific parking rate - area 
based requirements under Local 
Government regulations - as 
primitive camping. 

N/A 

Part 3 DP 14.1 - parking and The site has a bitumen sealed No. - Variation 
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manoeuvring surfaces shall 
be constructed with a coarse 
base of sufficient depth to 
suit the amount of traffic 
generated by the 
development, as determined 
by Council. It shall be sealed 
with either bitumen, asphaltic 
concrete or interlocking 
pavers. 

entry from Batar Creek Road 
into the site of approximately 
15m then driveway/road access 
within showground is to a gravel 
standard. 

The proposal is for primitive 
camping only for 10 camping 
sites. 

 

to pavement 
requirement 
considered 
acceptable 
provided that 
dust is 
appropriately 
managed which 
will achieve 
compliance with 
the objectives of 
the provision. 

 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

 
No planning agreement has been offered or entered into relating to the site. 
 
iv) any matters prescribed by the Regulations: 
 
N/A 
 
v) any coastal zone management plan (within the meaning of the Coastal 

Protection Act 1979), that apply to the land to which the development 
application relates: 

 
N/A 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

Context and setting 

The site is an existing showground with street frontage Batar Creek Road, Kendall. 

Adjoining the site to the north-east and north-west are existing residential lots 
occupied by dwelling-houses. 

Adjoining the site to the east is the north coast railway line. 

Adjoining the site to the south and west are residential zoned parcels of land which 
have not yet been subdivided. To the south-east is a rural zoned parcel of land. 

The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties and satisfactorily addresses the public domain. 

The proposal is considered to be consistent with other existing development in the 
locality and adequately addresses planning controls for the area. 

The proposal does not have any significant identifiable adverse lighting impacts. 

There are no significant adverse privacy impacts.   

Access, transport and traffic  

The proposal will be unlikely to have any adverse impacts within the immediate 
locality in terms access, transport and traffic.  

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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The site has a bitumen sealed entry from Batar Creek Road into the site of 
approximately 15m then driveway/road access within showground is to a gravel 
standard. 

The proposal is for primitive camping only for 10 camping sites. 

The existing road network will satisfactorily cater for any increase in traffic generation 
as a result of the development. 

Water Supply Connection 

Service available - no proposed change to existing. Refer conditions recommended. 

Sewer/OSM Connection 

According to Council records, sewer is not connected to Lot 17 DP 370240. 
However, the application drawing shows a private line from the toilet block 
connecting to Council sewer. This line appears to traverse both Lot 17 DP370240 
and Lot 2 DP1048212.  
 
As the anticipated discharge will exceed 2 Equivalent Tenements, sewer connection 
is to be from a new or existing manhole. This can be achieved by either consolidation 
of both Lot 17 DP 370240 and Lot 2 DP1048212 or by installing a main line from MH 
KK01P020 to a point within Lot 17 DP370240. The design engineer should confer 
with Council Sewer Section prior to completing design plans. 
Other standard conditions are recommended. 

Stormwater 

No change to existing. Camp sites on existing grounds only. 

Other Utilities  

Assumed that existing telecommunication and electricity services service the 
showground’s site. 

Heritage  

Following a site inspection (and a search of Council records), no known items of 
Aboriginal or European heritage significance exist on the property. No adverse 
impacts anticipated. 

Other land resources  

No adverse impacts anticipated. The site is within an established urban context and 
will not sterilise any significant mineral or agricultural resource. 

Water cycle 

The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 

Soils  

The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 

Air and microclimate  

The operations of the proposed development will be unlikely to result in any adverse 
impacts on the existing air quality or result in any pollution. 

Flora and fauna  
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Construction of the proposed development will not require any removal/clearing of 
any significant vegetation and therefore will be unlikely to have any significant 
adverse impacts on biodiversity or threatened species of flora and fauna.  Section 5A 
of the Act is considered to be satisfied. 

Waste  

Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. 

Energy  

No adverse impacts anticipated. 

Noise and vibration  

No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 

Bushfire 

The siting of camping areas is not identified as being bushfire prone.  

Safety, security and crime prevention  

The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.   

The facility is an existing established showground. 

Social impacts in the locality  

Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 

Economic impact in the locality  

No adverse impacts. Likely positive impacts can be attributed to the development. 

Site design and internal design  

The proposed development design is satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 

Construction  

No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 

Cumulative impacts 

The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
Two (2) written submissions have been received following completion of the required 
public exhibition of the application. 1 of the submission has been received in support 
of the proposal. 
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Key issues raised in the 1 submission received raising concerns and comments in 
response to these issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

Concern raised by neighbouring 
property from main road entrance 
to showground. Submitter was of 
the understanding that the access 
was to be upgraded to a sealed 
standard to mitigate dust nuisance 
particularly given the likely 
increase in traffic with camping. 

The applicant has provided the following 
additional information during the 
assessment of the DA: 
- The entrance road is bitumen from 

Batar Creek Road to the front gate of 
the showground. 

- When funds are available the internal 
road will be bitumen sealed.  

- In the case of dry weather will 
endeavour to keep the road watered 
and will instruct people attending the 
Men’s Shed to travel slowly through the 
grounds to minimise dust. 

 
Based upon the response and the relatively 
small scale of the proposal it is considered 
reasonable to not require the road to be 
upgraded to a sealed standard. A condition 
is recommended to manage dust 
suppression with water application. 

 
(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is not expected 
to impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

No development contributions apply to the proposal due to Council resolution of 
14 November 2012 and the proposal including a maximum number of 10 sites. If 
there is any future increase in sites this matter will need to be revisited. 
 

5. CONCLUSION 
 
The application has been assessed in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development, is not contrary to the public's 
interest and will not have a significant adverse social, environmental or economic 
impact. Consequently, it is recommended that the application be approved, subject to 
the recommended conditions of consent provided in the attachment section of this 
report. 
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Attachments 
 
1View. DA2013 - 0021  Plans 
2View. DA2013 - 0021 Recommended DA Conditions 
3View. DA2013 -  0021 Development Contributions Calculation Sheet  
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Item: 08 
 
Subject: SECTION 96 MODIFICATION DA 2010/230 - REMOVAL OF 

RESTRICTION ASSOCIATED WITH AMPLIFIED LIVE MUSIC 
(CONDITION F8)ASSOCIATED WITH PREVIOUSLY APPROVED 
RESTAURANT TENANCY (THE FIG) 

Report Author: Patrick Galbraith-Robertson 
 

 
 

Property: Lot 1 SP 79256, 1/17-19 Horton Street, Port Macquarie 

Applicant: P Barr CARE Summers Building and Development Services 

Owner: Landan Pty Ltd 

Application Date: 26 September 2012 

Date Formal: 26 September 2012 

Estimated Cost: NIL 

Location: Port Macquarie 

File no: S96 DA 2010/230 

Parcel no: 55464 

Alignment with Delivery Program 

4.9.2  Undertake development assessment in accordance with relevant legislation. 

4.9.3  Implement and maintain a transparent development assessment process. 
 
 
 

 

RECOMMENDATION 

That S96 Modification Application to DA 2010/230- removal of restriction 
associated with amplified live music (Condition F8) associated with previously 
approved restaurant tenancy (The Fig), at Lot 1 SP 79256, 1/17-19 Horton 
Street, Port Macquarie be determined by granting consent subject to the 
following changes: 

1. Amend condition F(8) to state: 
 
The following noise restrictions apply to the operations of the 
restaurant premises: 

Install compression or limiting devices to the sound system; 

Install equalization devices to control low frequency sound levels;  

Set a maximum noise level for the restaurant which shall be included in 
contracts with performers (to ensure it is not exceeded); 

Staff are to carry out regular noise monitoring with proper devices to 
ensure maximum noise levels are not exceeded and compliance with 
the Office of Liquor, Gaming and Racing noise conditions are achieved; 

Establish a Complaints Register and Complaints Handling Procedure 
for staff; 

Staff are to be trained in complaint handling and are to investigate and 
act on noise complaints received;  
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Offensive noise is not to be generated on the premises; 
 

2. Add new condition F(10) to state: 
 
The LA10 noise level emitted from the licensed premises shall not 
exceed the background noise level in any Octave Band Frequency 
(31.5Hz - 8kHz) by more than 5db between 7.00am and 12.00 midnight 
at the boundary of any affected residence. 
 

3. Add new condition F(11) to state: 
 
 The LA10 noise level emitted from the licensed premises shall not 
 exceed the background noise level in any Octave Band Centre 
 Frequency (31.5Hz– 8kHz inclusive) between 12:00 midnight and 7:00 
 am at the boundary of any affected residence. 

 
4. Add new condition F(12) to state: 

 
 The noise from the licensed premises shall not be audible within 
 any habitable room in any residential premises between the hours of 
 12:00 midnight and 7:00 am. 

 
 

Executive Summary 

This report considers a modification application to remove a restriction condition of 
consent relating to amplified music associated with a previously approved restaurant 
at the subject site. 
 
This report provides an assessment of the application in accordance with the 
requirements of the Environmental Planning and Assessment Act 1979. 
 
Subsequent to exhibition of the application, twelve (12) submissions have been 
received. 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
At the time of the original consent approval being granted the site was zoned 3(t) 
Tourist Business in accordance with the Hastings Local Environmental Plan 2001, as 
shown in the following zoning plan: 
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The site is a strata lot within a mixed use building occupied by an existing operating 
approved restaurant tenancy at ground floor level fronting Town Green, Port 
Macquarie. 
 
Within the mixed use building there are existing residences above the ground floor 
restaurant. 
 
The existing subdivision pattern and location of existing development within the 
immediate locality is shown in the following aerial photo (2009) - note cadastre does 
not align with aerial: 
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2. DESCRIPTION OF DEVELOPMENT 
 
The proposal is to modify condition F(8) of the current development consent which 
reads as follows: 
 
“This approval does not permit the use of amplified music with any live music.  
Should there be any intention to do so, then separate development consent or 
modification to this consent will be necessary to be obtained from Council.” 
 
The proposed modification seeks to remove the restriction associated with amplified 
live music and replace it with a condition that seeks to permit a diverse use of the 
premises in accordance with industry guidelines and government policy: 
 
Application Chronology 
 

26 September 2012 - Modification application lodged. 

2 October 2012 - Additional application fees requested. 

4 to 18 October 2012 - Public exhibition of proposal via neighbour notification. 

11&12 October 2012 - Additional information requested. 

27 October 2012 - Vince Jones performance held within restaurant. 

9 November 2012 - Extracts of submission issues raised forwarded to Applicant. 

20 November 2012 - Additional information received. 

28 November 2012 - Environmental Health Officer wrote to members of public 
who lodged submissions to request whether they experienced any adverse noise 
impacts relating to the Vince Jones performance. 

28 November 2012 - Additional information requested. 

15 & 16 November 2012 - Additional information received. 

6 March 2013 - Followed up additional information requested. 
 
 
3. STATUTORY ASSESSMENT 
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Assessment under Section 96 of the Environmental Planning and Assessment 
Act 1979  
 
Is the proposal substantially the same?  
Section 96 of the Environmental Planning and Assessment Act 1979 enables the 
modification of consents and categorises modification into three categories - S.96 (1) 
for modifications involving minor error, misdescription or miscalculation; S.96 (1A) for 
modifications involving minimal environmental impact; and S.96 (2) for other 
modifications.  
 
The proposal will not alter the essence of the development primarily comprising a 
restaurant and it will be substantially the same. The use is essentially the same and 
the proposed change is not considered to give rise to a substantially different 
development.  
 
The modification application is being considered under the provisions of Section 
96(1A). 
 
Are there any condition(s) of consent imposed by a Minister, government or 
public authority that require modification?  
 
No conditions were imposed by any other authorities other than Council. 
 
Does the application require notification/advertising in accordance with the 
regulations and/or any Development Control Plan?  
 
The application was notified in accordance with the provisions of DCP May 2011. 
 
Any submissions made concerning the modification? 
 
Twelve (12) written submissions have been received following completion of the 
required public exhibition of the application. 2 of the submissions are in support of the 
proposal the remainder objecting to the changes proposed. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

Incomplete information 
- 1. The proposed modification is not 

accompanied by a Statement of 
Environmental Effects, or any other 
documentation, addressing the relevant 
matters for consideration pursuant to 
Section 79C of the Environmental 
Planning and Assessment Act, 1979. In 
particular, an assessment of the 
environmental impacts (i.e. noise, traffic, 
access, litter impacts and the like) and 
social impacts (i.e. consumption of 
alcohol, safety, security, availability of 
transport and the like) of the proposal is 
absent. 
2. Since the Modification has not been 

 
1. Sufficient information has been 
submitted to enable an assessment 
of the application relating to seeking 
a change in condition of consent 
approval. Additional noise 
assessment information has been 
submitted during the assessment of 
the application. A copy of the Noise 
Impact Assessment submitted post 
public exhibition is attached to this 
report. 
 
 

 
2. The approved use of the premises 
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specific about the relationship between 
the approved restaurant use and the 
proposed amplified live music, we 
believe that Council should take a 
conservative view and consider the 
Modification as though the premises will 
be operated with the primary purpose of 
a live music venue certain nights of the 
week. That then leads to a broader 
array of matters for consideration which 
include a change in the culture of the 
premises, thus giving rise to questions 
regarding CCTV requirements, security 
personnel, RSA marshals; a change in 
operational issues such as patrons 
queuing outside the premises to get in 
(and associated noise, litter and 
potential anti-social behaviour impacts); 
a change in capacity issues such as 
parking in the vicinity with patrons 
coming to the premises for more than 
one purpose; and the design of the 
premises to handle a potential increase 
in patrons as more patrons would stand 
rather than be seated for a meal. 
3. Application should have been lodged 
with an Acoustic Impact Assessment. In 
this case, acoustic analysis seems 
absolutely necessary for the Council 
and the public to understand the 
environmental impacts of the proposal. 
4.  The Modification document says that 
sound limiters have been installed on 
the premises to reduce or disconnect 
amplification equipment once sound 
levels exceed the limits imposed on 
licenced premises within Liquor 
Licencing documentation. Several 
issues with this statement:- 
(i) The noise recommendations referred 
to in the Statement of Environmental 
Effects were from October 2009. To an 
acoustic engineer, are those 
recommended limits the applicable 
limits? For example, Council may 
impose more stringent noise controls 
than the Liquor Licence conditions; 
(ii) To establish any sound limiter, 
acoustic engineers will have had to 
measure the existing background noise 
levels at the closest sensitive receiver(s) 
and assess the noise contribution of 
amplified live music. Why then was the 
acoustic advice not given to Council as 
part of the Modification application? 

is for a restaurant only. An inspection 
of the premises indicates a significant 
portion of floorspace occupied by 
primarily tables and chairs. 
The operations of the premises 
including use of amplified music 
including live music is capable of 
operating within prescribed 
acceptable noise levels.  
The applicant does not propose to 
change to character/nature of the 
current use and is required to comply 
with the original intention for 
operation as a restaurant primarily. 
Original carparking calculations 
remain the same/unchanged. 
 
 
 
 
 
 
 
 
 
3 & 4. Post public exhibition a noise 
assessment has been provided which 
has taken into consideration in 
assessment of noise impacts with the 
proposed change to condition of 
current consent approval.  
Refer to Noise impacts assessment 
detailed later in this report. 
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Perhaps it identified that additional 
acoustic management techniques are 
necessary to achieve compliance? 
(iii) No assessment of the assumptions 
associated with setting noise limiters 
has been provided. For example, were 
the limits established with doors 
and windows within The Fig in an open 
or closed position? Were the limits 
established assuming there was an air-
lock system at the entry doors? On 
what days and at what times were the 
background noise levels logged? 
Was the existing background noise 
logged by disregarding existing noise 
from the premises? Factual details on 
which to base basic decision-making 
are missing. 
(iv) No assessment has been done on 
the reverberation effects on noise within 
the premises and its effect on residential 
receivers in the locality. Whilst a noise 
limiter may achieve compliance with the 
prescribed noise criteria at the closest 
residential receiver (in the case the 
apartments above), it may not 
demonstrate compliance at other 
residential receivers due to sound 
reverberation. In this regard, the hard 
surfaces on the floor and ceiling of the 
premises will project noise out from the 
premises in a horizontal plane, where 
noise at nearby receivers may not 
comply with Liquor Licence conditions. 
5. Council should defer the Modification 
for additional information. In particular, 
the noise impacts require significantly 
greater scrutiny. The potential noise 
impacts are paramount to the 
acceptability of the Modification. 
 
6. The shortcomings of the Modification 
should be rectified and the DA should 
be re-exhibited for public comment. We 
request that we be given a reasonable 
opportunity to inspect any new material. 
 
 
7. It is noted that latter part of section 
3.2 in "the document" refers to the 
owner having staged a series of live 
events and noting that no noise 
complaints have been lodged. From our 
point of view it would have greatly 
assisted if it was known that such test 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
5. Agree - the assessment of the 
modification application was deferred 
to request additional noise impact 
assessment information to support 
the proposal’s capability of 
compliance with noise criteria 
proposed (refer to attached report). 
6. The additional information received 
has not been publicly exhibited. It is 
considered that key noise impact 
concerns have been raised in the 
submissions received. This noise 
assessment has been subsequently 
assessed by Council staff. 
7. Notwithstanding that previous live 
music events have been claimed to 
have occurred prior to lodgement of 
the modification application, a test 
exercise - live event was conducted 
during the assessment of the 
modification application which 
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events were being conducted. In one-off 
situations, as have happened in the 
past, indiscretions may not be reported, 
but conducting a test, knowing that this 
may well be the ongoing normal may 
well have residents considering their 
position in a different light. We quite 
agree with having test events, and 
consider that notification of such should 
be broached with the residents and 
other commercial operators in The Quay 
North complex and could even form part 
of "the document" to allow a proper 
assessment. 
8. An acoustic report should be 
completed by the proponent clearly 
identifying what live entertainment is 
proposed from the venue, and take into 
consideration the cumulative noise 
impact from other existing venues 
already in the locality. 
9. The Office of Liquor, Gaming & 
Racing within their guidelines ‘‘Sound 
Advice - Reducing the risk of noise 
disturbance’ indicates that to ensure 
good relationships with police, local 
Council and residents, the proponent 
should clearly identify how the 
restaurant will implement a complaint 
handling plan and management plan to 
mitigate the impact of noise coming from 
the venue to ensure everyone - staff, 
contractors, performers, managers and 
promoters and patrons are aware of the 
rules. This should be provided as part of 
the SEE for comment. 

included the Applicant organising a 
Noise Impact assessment to be 
carried out. 
 
 
 
 
 
 
 
 
 
 
 
8. Refer to point 5 above. 
 
 
 
 
 
 
9. Agree - refer to key additional 
recommended conditions. 
 
 

Substantially the same test 
1. Insufficient information submitted to 
effectively judge what would be the 
likely outcome of the change. 
 
 
 
 
 
 
 
 
 
 
 
2. The Applicant is requesting approval 
to conduct amplified live music events 
within the premises. That is, on some 
nights of the week (and the Applicant 

 
1. Sufficient information has been 
submitted to enable an assessment 
of the application relating to seeking 
a change in condition of consent 
approval. Additional noise 
assessment information has been 
submitted during the assessment of 
the application.  
The applicant does not propose to 
change to character/nature of the 
current use and is required to comply 
with the original intention for 
operation as a restaurant primarily. 
 
2. The applicant does not propose to 
change to character/nature of the 
current use and is required to comply 
with the original intention for 
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has not specified which nights), the 
venue may cease the approved use of a 
restaurant and become a premises the 
predominant use of which is a live music 
venue.  
 
3. The Statement of Environmental 
Effects states that the premises owner 
has already trialled several of these “live 
events”. We could find no references in 
the submitted material regarding 
whether or not the proposed “live 
events” maintain the predominant use of 
the premises as a restaurant. In Section 
4.0 of the Statement of Environmental 
Effects, the document states that the 
purpose of the Modification is to “permit 
a diverse use of the premises.” 
4. We encourage Council to carefully 
consider whether the Modification, if 
approved, may transform the approved 
use of the premises in a manner which 
is not substantially the same as the 
original approval. There is certainly the 
potential for the Modification to 
transform the approved use. For 
example, Thursday, Friday and 
Saturday nights may become “live music 
nights” where the sale of food is 
secondary to the provision of amplified 
live music/entertainment. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

5. The Applicant should be more specific 
about the relationship between the 
approved restaurant use and the 
proposed amplified live music. 

operation as a restaurant primarily. 
An inspection of the premises during 
the assessment of the application 
indicates a significant portion of 
floorspace occupied by primarily 
tables and chairs. 
3. Notwithstanding that previous live 
music events have been claimed to 
have occurred prior to lodgement of 
the modification application, a test 
exercise - live event was conducted 
during the assessment of the 
modification application which 
included the Applicant organising a 
Noise Impact assessment to be 
carried out. 
 
 
4. The current more recent defined 
landuse for restaurant under the Port 
Macquarie-Hastings Local 
Environmental Plan 2011 is as 
follows: 

restaurant or cafe means a building 
or place the principal purpose of 
which is the preparation and serving, 
on a retail basis, of food and drink to 
people for consumption on the 
premises, whether or not liquor, 
takeaway meals and drinks or 
entertainment are also provided. 

The applicant does not propose to 
change to character/nature of the 
current use and is required to comply 
with the original intention for 
operation as a restaurant primarily. 
Separate approval would be required 
to change the use of the premises 
should the use change in character to 
being primarily to a pub as follows: 

pub means licensed premises under 
the Liquor Act 2007 the principal 
purpose of which is the retail sale of 
liquor for consumption on the 
premises, whether or not the 
premises include hotel or motel 
accommodation and whether or not 
food is sold or entertainment is 
provided on the premises. 
5.  The provision of live music to the 
premises is to be subordinate and 
ancillary to the primary approved 
purpose of a restaurant. 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D2007%20AND%20no%3D90&nohits=y


AGENDA DEVELOPMENT ASSESSMENT PANEL
 10/04/2013 

Item 08 

Page 271 

6. The proposal is certainly not of 
minimal environmental impact and will 
not result in substantially the same 
development as that provided for in the 
original development consent.  
7. A new Development Application 
rather than a S.96 application should be 
required.  What is actually being 
proposed is a significant change in the 
use of the site and such a change of use 
should not legally be dealt with as a 
S.96 application. 

6. Disagree - Based upon 
assessment of the proposal’s impacts 
and capability of compliance with 
noise criteria and the proposal is 
substantially the same development. 
7.  refer to 5 and 7 above. 
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Amenity and noise impacts upon 
Town Green public space 
1. Cause for concern about the 
increasing amount of noise generated 
by amplified music at both the Fig and at 
the Beach House and the ensuing 
reduced environmental quality of this 
area for public space users.  The 
amount and frequency of the amplified 
music from these venues is destroying 
the ambience of our town green. Not all 
users of Town Green public space are 
all are seeking a very noisy recreational 
environment. 
 
 
 
 
 
2. A restaurant or cafe under Council’s 
LEP 2011 means a building or place the 
principal purpose of which is the 
preparation and serving, on a retail 
basis, of food and drink to people for 
consumption on the premises, whether 
or not liquor, takeaway meals and drinks 
or entertainment are also provided.  This 
definition, being the approved Fig 
Restaurant use, does not give the 
operators the right to amplified 
entertainment and in fact Council had 
previously assessed this element of the 
proposed restaurant on merit and 
determined that it was not appropriate in 
that location.  
3. The area in front of the Fig 
Restaurant is known as and referred to 
as the Village Green. It contains a 
children's playground, green lawn area 
for play, walking tracks for exercise, 
seating areas to enjoy a view over the 
river and in our view as residential 
apartment purchasers, a future planned 
retirement property for some residents 
in building, the central public area 
attraction of Port Macquarie. An 
entertainment property is not a 
complementary facility to this public 
area. Any Council development 
approval should ensure that the amenity 
of the Village Green area is maintained 
and should be the central theme in any 
considerations. 

 
 
1&2 Any claims of adverse noise 
impacts generated from the nearby 
Beach House hotel to the east is a 
separate matter to this application.  
The provision of the live music 
associated with a previous approved 
permissible restaurant within a town 
centre is not prohibited. The audible 
noise criteria are primarily focused on 
impacts on residential receivers. 
Should the background noise levels 
for the subject premises change 
because of other nearby uses 
changing the nature of their noise 
generated then the operations of the 
subject premises will need to be 
adjusted/altered. 
2. Agree that previous original 
assessment and conditions were 
assessed on the basis that no live 
music was approved to occur within 
the premises primarily on the basis at 
the time that the Applicant proposed 
the application in that manner. The 
Applicant is entitled however to apply 
to modify the consent under Planning 
legislation.  
 
 
 
 
 
 
3. Council’s current Development 
Control Plan 2011 - Area based 
provisions for the Town Centre states 
the following: 
The town centre is an environment 
that provides opportunities for social 
interaction and engagement, for 
recreation and for entertainment. This 
occurs formally in designated venues 
such as hotels, safes and restaurants 
and informally and spontaneously on 
the street, in public places and in 
shopping centres. 
Based upon the above and the 
existing approved restaurant (and 
pub uses) being a permissible use in 
the current zoning which applies to 
the site it would be illogical to 
conclude that the subject premises 
could not be supported within this 
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section of the Port Macquarie Central 
Business District area. 

Amenity and noise impacts upon 
adjoining Country Women’s 
Association premises and other 
premises 
1. Cause for concern about the 
increasing amount of noise generated 
by amplified music at both the Fig and at 
the Beach House and the ensuing 
reduced environmental quality of the 
Country Women’s Association room 
users.  
2. Concern with additional evening and 
night time noise that would negatively 
impact upon guests of nearby 
accommodation facilities. Guests are 
already subject to adverse noise from 
other venues located within close 
proximity resulting in complaints and 
potential loss of business. 

 
 
 
 
1. The provision of the live music 
associated with a previous approved 
permissible restaurant within a town 
centre is not prohibited. The audible 
noise criteria are primarily focused on 
impacts on residential receivers. 
 
2. The operations of the premises 
including use of amplified music 
including live music is capable of 
operating within prescribed 
acceptable noise levels.  
 
 

Amenity and noise impacts upon 
residences within the mixed use 
building 
1. The premises operates with music on 
Sunday afternoons which is okay, but 
should the music be much louder the 
doors of the restaurant will definitely 
have to close. On Sunday, the music 
is loud enough that it is heard in the unit 
on the first floor. Council approved these 
residential apartments and should 
consider impact on residence. 
 
 
2. The proponent has not suggested any 
time restriction for amplified music other 
than the closing time of midnight.  To 
have a band and/or other amplified 
music on site until that time each week 
is completely unreasonable and will 
impact on the amenity of residents. 
 
 
 
3. The Fig Restaurant site is not suited 
to amplified music (at least that music 
which volume is not acoustically 
controlled and which is allowed to blare 
out until midnight every night of the 
year) due to the immediate proximity of 
the Quay North residential units. 
4. The change to the Liquor and Gaming 
Act that appears to have prompted this 

 
 
 
1. Post public exhibition a noise 
assessment has been provided which 
has been taken into consideration in 
assessment of noise impacts with the 
proposed change to condition of 
current  consent approval. 
The operations of the premises 
including use of amplified music 
including live music is capable of 
operating within prescribed 
acceptable noise levels.  
2. The operations of the premises 
including use of amplified music 
including live music is capable of 
operating within prescribed 
acceptable noise levels.  
Refer also to additional 
recommended conditions to be 
added to consent approval as 
detailed later in this report under 
assessment of Noise impacts.  
3,4&6 The restaurant premises is 
considered capable of having 
restricted supportive music to its’ 
trading operations. 
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modification application means that it is 
essential to the wellbeing of the 
residential dwelling situated above the 
Fig Restaurant that the conditions of 
habitation are not made untenable by a 
change to this one premises. 
5. Condition A31 of the development 
consent for DA 2001/799 states the 
requirement with regard to double 
glazing (not installed, definitely not in 
our apartment) or laminated glass with 
similar noise attenuation. "The 
document" in the middle of section 2.2 
states "It is assumed for the purposes of 
assessment of this proposal that these 
noise mitigation measures have been 
incorporated within the construction of 
the building". Under section 3.2 of "the 
document" in sub-section 1) that, it is 
stated, the Council is satisfied that the 
laminated glass installed has similar 
noise attenuation properties to double 
glazing. Not as sure that the glass fitted 
has similar noise attenuation properties 
and believe that "the document" should 
be emphatic about the issue and not 
"assume" that the glass installed has the 
correct properties. 
6. By way of example the property 
across Clarence Street from our 
apartment has on occasions had 
musical entertainment on some 
evenings. It was impossible to sleep and 
made hearing the television at normal 
sound levels very difficult. We have not 
complained, because we understand 
they need to conduct a business and the 
number of times it has occurred is very 
minimal, but it has raised the issues - 
the regularity of it occurring, the music 
noise level, the noise of patrons at the 
venue who congregate in the outdoor 
areas, so they can converse (loudly over 
the music level) and the high pitched 
and piercing voices that accompany the 
outdoor crowd. Admittedly, the music 
stopped at midnight, but the loud 
pitched and piercing voices continued 
until well after 1.00 a.m. 
7. The issue of increased pedestrian 
traffic noise needs to be addressed in 
any modification of the approval, if 
granted. The regulatory position of 
advising people to be quiet, or posting 
signage advising them of their need to 

 
 
 
 
 
 
5. It is noted that the double glazing 
or laminated glass may not have 
been installed within the dwellings. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
6.   Any claims of adverse noise 
impacts generated from the nearby 
hotel uses to the east is a separate 
matter to this application.  
The provision of the live music 
associated with a previous approved 
permissible restaurant within a town 
centre is not prohibited. The audible 
noise criteria are primarily focused on 
impacts on residential receivers. 
Should the background noise levels 
for the subject premises change 
because of other nearby uses 
changing the nature of their noise 
generated then the operations of the 
subject premises will need to be 
adjusted/altered. 
 
 

 
 
7. Recommend adding new condition 
F(11) and other post approval 
operating conditions as detailed in 
recommendations section of this 
report.  
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be quiet, is clearly inadequate, if the 
building allows offensive sound to enter 
residential buildings. It will lead to 
ongoing problems, altercations, the 
involvement of Council staff, the police 
and liquor premises agencies and lower 
property values. 
8. Is Council sure that the noise levels 
contained within the Liquor Act LA10 
guidelines below a level that would not 
cause annoyance within a residence in 
this locality? If the Council is unsure, 
how are residents of Quay North 
premises going to be assured that their 
interests are being protected at the 
stated noise levels proposed? 
 
 
9. The proponent’s proposed amended 
conditions are contrary to the original 
DA, Council’s Development Assessment 
Panel recommendations which 
reinforced that amplified live music was 
not permitted, and hours of operation 
are restricted. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
10. The SEE and Council could consider 
a single noise level rather than base 
noise limits on an excess above 
background levels to enable residents 
and Council the opportunity to clarify 
and resolve future noise complaints. 
11. It is unclear for instance whether the 
doors and windows of the restaurant will 
be opened, will the live entertainment be 
amplified to patrons dining outside the 
restaurant building, when and how often 
the live entertainment will occur, and 
what the likely impact will be on the 
apartment residents. 
12. Will (as the proponents suggests in 
the proposed condition) the installation 

 
 
 
 
 
 
 
8. The Office of Liquor, Gaming and 
Racing Sound Advice guideline 
states its intention to not be a 
mandatory compliance document 
under liquor licensing, noise pollution 
or planning laws. It contains useful 
information to help appreciate the 
risks of sound coming from a venue 
as proposed which may impact on 
neighbours and makes suggestions 
to help manage these risks.  
9. Agree that previous original 
assessment and conditions were 
assessed on the basis that no live 
music was approved to occur within 
the premises primarily on the basis at 
the time that the Applicant proposed 
the application in that manner. The 
Applicant is entitled however to apply 
to modify the consent under Planning 
legislation.  
The current approved trading hours 
are not proposed to be 
recommended to be changed as 
follows: 

- Hours of operation of the 
development are restricted to the 
following hours: 

- - 7.30 am to Midnight – 7 days 

- - 7.30 am to 1.00 am – New 
year’s eve only 
10&11 Noise is complex to assess 
and needs to factor in background 
noise levels over average periods. 
Refer to recommended conditions in 
recommendation section of this 
report. 
There is no intention by the Applicant 
to close the doors or windows within 
the premises on the northern side 
façade.   
 
 
 
 
12. The operations of the premises 
including use of amplified music 
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and maintenance of sound limiters and 
compressors on amplification equipment 
used in the premises that also 
disconnect sound from amplification 
equipment should the sound level 
exceed the prescribed limits specified, 
be appropriate in this circumstance?  
13. The submitted information states the 
owner has staged a series of live events 
and has not been advised of any noise 
complaints over the two years of 
operation. We have made numerous 
complaints to Council over the last two 
Years. Council’s Compliance Officer has 
advised on many occasions that the 
premises exceeded their noise 
attenuation. 
14. To state that the existing re-enforced 
concrete slab achieves a sound 
insulation index greater than the level 
specified in condition E9 of the consent 
is not correct. Has the claim been 
proved to Council. Engineering advice 
suggests that the slab was engineered 
for structural stability with no 
consideration as to the future sound 
pressure. 
15. To propose the noise from the 
licensed premises shall not be audible 
within any habitable room in the 
residential premises is patently fanciful. 
Live on the third floor at the furthest end 
from the premises and during the events 
previously staged could not watch 
television without discomfort. 
 
 
 
 
 
 
 
16. The Applicant’s reference to 
Bringing back the music fact sheet 
produced by the NSW Office of Liqour, 
Gaming and racing in 2009 is 
misleading. The clear intent of that 
document was to protect the rights of 
well established venues with a long 
history of live music performances 
against the objections of newly occupied 
residences in close proximity. 
17. What internal works were 
undertaken by the owner since the 
original consent should have received 

including live music is capable of 
operating within prescribed 
acceptable noise levels. 
 
 
 
 
13. It is noted that complaints have 
been received by Council post 
original approval and operations of 
the restaurant to date. 
 
 
 

 
 
 
14. Specific information to confirm 
and certify the slab has not been 
provided as requested. The original 
development consent required this 
certification and was addressed by 
the Private Certifier in the 
Construction Certificate issued. 
 

 
 
15. Agree - As stated earlier in this 
report it is important to note that it is 
accepted that there will be some 
impact on the residents above the 
premises. Any expectation by 
residents that the modification to the 
DA consent will result in no impact is 
not a reasonable expectation, 
particularly given the location of the 
restaurant in the town centre which 
has a mixture of commercial and 
residential land uses and with Port 
Macquarie being a tourist town 
catering to tourists and residents 
alike. 
16. It is recommended that the 
following proposed condition be 
imposed:   

The no ise f rom  t he licensed  

p rem ises shall no t  be aud ib le 

w it h in  any hab it ab le room  in  

any residen t ial p rem ises 

bet w een  t he hours o f  12:00 

m idn igh t  and  7:00 am . 
 
 

17. No in t ernal w orks are 
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Council approval. 
 
18. What were the acoustic conditions of 
the premises prior to the internal works 
being undertaken? 
 
 
 
19. How can the Applicant assure 
Council that the works have indeed 
improved the acoustics of the premises 
in terms of potential impacts to 
neighbouring residents. 
20. Was the building in fact designed in 
anticipation of any amplified music 
occurring within the otherwise 
residential building? 
21. What improvements to the fabric of 
the entertainment venue tenancy could 
be implemented to reduce acoustic 
impacts? 

p roposed  t o  be changed  as par t  

o f  t he m od if icat ion  app licat ion  

w h ich  w ould  require 

developm ent  consent  app roval. 

18. The in t ernal separat ion  o f  

t he rest auran t  t enancy f rom  

o t her  uses w it h in  t he build ing 

w as t o  com p ly w it h  t he 

Build ing Code o f  Aust ralia. A 

separat e DA has been 

subm it t ed  and  p reviously 

app roved . 

19. The issue o f  no ise im pact s 

has been  revisit ed  as par t  o f  

t h is m od if icat ion  app licat ion  

includ ing t he App lican t  

p rovid ing a No ise Im pact  

Assessm ent .  

20 - ref er  t o  18 above 
 

 
 

21. The operat ions o f  t he venue 

w ill be required  t o  com p ly w it h  

t he recom m ended  cond it ions.   
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Operations of premises 
1. The Modification has the potential to 
alter the culture of the existing premises. 
Consideration should be given to the 
installation of CCTV, security personnel, 
RSA marshals and incident registers at 
the premises so that any issues which 
occur on the streets in the Port 
Macquarie CBD, or around/within other 
licensed venues, later in the evening 
can be monitored, reported and 
reviewed. 
 
 
 
 
 
2. Council should also request a Plan of 
Management and Security Management 
Plan from the Applicant so that matters 
surrounding incident reporting, 
responsible supply of alcohol, security 
presence, security patrols, litter removal 
and helping patrons to get home, are set 
out and reviewable. 
3. It appears that the Fig owners are 
now recognising the benefits of further 
diversifying  their use of the premises 
and effectively adding a significant 
‘amplified entertainment’ element to 
their business.  If this is indeed the case 
then this needs to be set out clearly in 
their proposal.  I do not believe Council 
should be facilitating the establishment 
of another, especially late night, 
licensed entertainment venue in this 
location, by deletion or modification of 
this condition F8.   
4. The report states that "The owner is 
of the opinion that the condition ...... 
places no restrictions as to the level of 
amplification that may be applied to 
recorded music." This appears to 
indicate that the owner is considering 
the introduction of recorded music and 
hence the amplification of recorded 
music needs to be addressed in any 
condition of approval. The introduction 
of recorded music into the scenario 
seems to override the first 2/3rds of 
section 3.1 of "the document", which is a 
solicitation that live music is good for the 
social environment and is Government 
policy. "The document" does not 
address the issue of recorded music, 

 
1. The approved use of the premises 
is for a restaurant only. An inspection 
of the premises indicates a significant 
portion of floor space occupied by 
primarily tables and chairs. 
The operations of the premises 
including use of amplified music 
including live music is capable of 
operating within prescribed 
acceptable noise levels.  
The applicant does not propose to 
change to character/nature of the 
current use and is required to comply 
with the original intention for 
operation as a restaurant primarily. 
2. Refer to proposed recommended 
conditions regarding noise. Other 
matters are covered by Liqour 
Licensing. 
 
 
 

 
3. - Refer to point 1 
 
 
 
 
 
 
 
 
 
 
 

 
 
4.  Recorded music will be subject to 
the same recommended restriction 
conditions. 
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except to indicate that it an issue that 
the owner is considering. "The 
document" in section 4.0 Proposed 
Conditions and elsewhere throughout 
"the document" is consistent in that it 
makes a case for the removal of 
conditions that would allow the 
introduction of amplification of music to 
the Fig Restaurant. Under such a 
change the usage of the premises would 
change from essentially being a 
restaurant into, in our understanding, an 
entertainment facility. Broadly speaking, 
the Liquor and Gaming Act, provides 
that the service of food is no longer the 
only reason for the venue operating to 
the hours nominated, but it now has the 
right to operate to those hours because 
it has a live music component. 
5. We have been unable to find a 
definition of live music, apart from its 
obvious connotation. Does it include the 
use of a DJ to play recorded music? A 
Disc Jockey is a live person, but he is 
playing recorded music. The issue 
needs to be addressed. 
6. The current development approval, 
from our interpretation of the condition 
F8 is, that a DJ is a live musical 
performance and therefore amplified 
music is not permitted. Amplified 
recorded music is appropriate to a 
restaurant where people will leave if the 
music is too loud, or conversation at 
normal levels is interrupted by the 
music. Essentially, it is common in the 
restaurant industry, that to clear a 
restaurant you turn up the lighting and 
turn up the music level. Having not had 
experience in the entertainment 
industry, but judging from visual images, 
an entertainment venue operates in a 
low light environment with high music 
levels. 
7. The regularity of the occurrence of an 
entertainment venue being used is not 
something that is controlled by 
Government legislation, except for a few 
days a year, once approval has been 
granted. It is possible to visualize 
that an operator of this facility may well 
be considering having a dual facility 
involving the running of a restaurant 
until say 9.00 - 9.30 p.m. and then an 
entertainment venue when the night 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
5. Live music is commonly known 
music that it is not recorded. All 
music and noise will be subject to the 
same recommended restriction 
conditions. 
 
 
6,7&8. The current condition does 
not permit amplified music with live 
performances within the restaurant. 
The applicant does not propose to 
change to character/nature of the 
current use and is required to comply 
with the original intention for 
operation as a restaurant primarily. 
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crowd emerges from 10.00 p.m. 
onwards. The effects of this would then 
be increased passing foot traffic, and 
the associated increased noise level on 
residential accommodation as people 
both arrive, leave and congregate in the 
outside areas of the venue to converse, 
especially if the property changes into a 
nightclub type situation. 
8. The sought after changes to the 
operating conditions of the Fig 
Restaurant may well change the venue 
from a high staffing restaurant situation 
to a much lower bar staff situation. 
There is no information in "the 
document" that allows anyone to 
establish what change from a restaurant 
venue, that is limited by the number of 
seats, to an entertainment venue would 
have, or to assess the effect of 
increased pedestrian traffic, possible 
vehicular movements and the effect of a 
higher and later noise level. "The 
document" should address these issues 
to allow proper assessment. 
9. Section 3.1 of "the document" states 
it is "The principal intention of this 
guideline" (Sound Advise information 
guideline) "was to encourage licensees 
(sic) to self-assess the benefits to their 
business from implementing practices 
and strategies suggested in the 
document so as to manage the risks 
associated ...... impacting on 
neighbouring residents". We are of the 
opinion that the document has not 
adequately considered all the risks, nor 
has it provided any information as to the 
proposed operating environment of the 
Fig Restaurant. Only the owner can self-
assess the benefits in view of a 
projected operating environment, and 
such a view must exist, otherwise a 
modification to the development consent 
would not be necessary. A record of a 
proposed operating environment should 
be provided, similar to that recorded at 
the end of section 2.2 and recounted as 
the DAP report thereby allowing 
appropriate conditions of approval to be 
developed. 
10. The hours of operation permitted by 
the development consent are identified 
in condition F3 (DF031) as being 
7:30am to midnight – 7 days, and 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
9. A Noise Assessment has been 
submitted during the assessment of 
the application. Refer to 
consideration of noise impacts 
addressed later in this report 
including recommended conditions. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
10. Conditions are recommended to 
be required to restrict noise when not 
trading but still associated with the 
premises operations. 
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7.30am to 1:00am – New Years Eve 
only. The present permitted 
development does not allow the 
restaurant to operate between 12:00 
midnight and 7:30am. All proposed 
conditions that make reference to noise 
levels between 12:00 midnight and 
7:00am should be removed from the 
conditions of consent. 
11. Council approved the whole building 
as mixed use - commercial and 
residential i.e. Shops, residential, 
restaurant for mutual enjoyment but not 
for a night club. 
12. The original Council approval was 
for a restaurant of 138 seats (42 outside 
and 96 inside) from day one the 
operator has advertised seating for 300 
patrons with over 100 outside. A vastly 
different amenity to that carefully 
considered by Council and independent 
arbitrator just two years ago. 
13. The owner/operator has not 
complied with operating conditions from 
day one and thus cannot be viewed 
favourably for a modified consent. 
14. Question what conditions apply to 
the venue’s existing liquor licence. Must 
a meal be consumed while 
entertainment occurs i.e. could the 
tenancy operate as an entertainment 
venue without meals being served. 

 
 
 

 
 
 
 
 
 
11. Refer to point 1 
 
 
 
 
12. The amount of seating within the 
premises is governed/permitted 
primarily under the Building Code of 
Australia. The original approved 
plans detailed the seating areas 
however indicatively identified 
seating arrangements.  
 
13. Compliance with the conditions of 
consent relating to noise is the 
subject of this application only.  
 
14. Liqour licensing is a separate 
matter to this application.   
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Appropriateness of current 
guidelines 
1. In section 4.0 Proposed Conditions of 
"the document" it is proposed that the 
modification be to apply the industry 
guidelines to be the development 
conditions. This makes little sense in 
that Government policy is subject to 
change and industry guidelines also 
change in the light of experience. Does 
one change the development conditions 
via a new modification every time policy 
or guidelines change and who is to 
monitor that a change has occurred? 
2. Development conditions should not 
mimic Government policy or guidelines 
because they operate in different 
environments. The Development 
Conditions approved should reflect the 
local conditions in Port Macquarie and 
ameliorate as far as possible any 
untoward effects of State Government 
legislative or guideline inadequacies. 

 
 
1. Development Assessment under 
Planning legislation is to have regard 
to best practice guidelines at the time 
of assessment of the application. 
Refer to recommended conditions. 
 
 
 
 
 
 
 
2. A noise assessment taking into 
consideration of the current 
environment has been submitted 
during the assessment of the 
application. Whilst there is missing 
information in the Noise Assessment 
as requested to be addressed (as 
stated later in this report) this is 
insufficient to warrant refusal of the 
application as the noise levels are 
capable of being achieved.  
 

 
Any matters referred to in Section 79C (1) relevant to the modification? 
 
Noise & Vibration 
 
- The modification of the DA consent condition has the potential to particularly 
impact on residents (i.e. sensitive receivers) residing in dwelling units above the 
restaurant.   Council needs to determine whether the impact from the modification to 
the DA consent condition on the residents residing above the restaurant will be 
reasonable.  It is important to note that it is accepted that there will be some impact 
on the residents above. Any expectation by residents that the modification to the DA 
consent will result in no impact is an unreasonable expectation, particularly given the 
location of the restaurant in the town centre which has a mixture of commercial and 
residential land uses and with Port Macquarie being a tourist town catering to tourists 
and residents alike.  

- During assessment of the application a Noise Assessment report was 
submitted prepared by In Phase Productions. The report provides a conclusion that 
the Applicant has taken proactive steps to control the sound pressure level (SPL) of 
the venue by installing their own speaker system thereby limiting the amount of SPL 
generated by the introduction of performer’s personnel amplification and speaker 
systems. The series of test detailed in the report submitted conclude that the noise 
generated at the venue, in relation to the boundary of the nearest residence, does 
not fall outside the levels set by the Office of Liqour, Gaming and Racing.  

- A Council Environmental Health officer has provided the following comments 
to assist with the assessment of the modification application particularly in relation to 
noise impacts. 
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- Inphase Productions has assessed the noise from the venue against the 
standard OLGR conditions applied to licensed venues providing entertainment in 
NSW, reproduced below: 

 

Cur ren t  p rop osed  no ise cond it ions: 

 

1. The LA10*  no ise level em it t ed  f rom  t he licensed  p rem ises shall 

no t  exceed  t he background  no ise level in  any Oct ave Band  

Cen t re Frequency (31.5Hz–8kHz inclusive) by m ore t han  5dB 

bet w een  7:00 am  and  12:00 m idn igh t  at  t he boundary o f  any 

af f ect ed  residence. 

 

2. The LA10*  no ise level em it t ed  f rom  t he licensed  p rem ises shall 

no t  exceed  t he background  no ise level in  any Oct ave Band  

Cen t re Frequency (31.5Hz–8kHz inclusive) bet w een  12:00 

m idn igh t  and  7:00 am  at  t he boundary o f  any af f ect ed  

residence. 

 

3. No t w it hst and ing com p liance w it h  t he above, t he no ise f rom  

t he licensed  p rem ises shall no t  be aud ib le w it h in  any hab it ab le 

room  in  any resident ial p rem ises bet w een  t he hours o f  12:00 

m idn igh t  and  7:00 am . 

 

*  Fo r  t he purpose o f  t h is cond it ion , t he LA10 can be t aken  as t he 

average m axim um  def lect ion  o f  t he no ise em ission  f rom  t he 

licensed  p rem ises. 

Th is is a m in im um  st andard . In  som e inst ances t he Direct o r  m ay 

specif y a t im e ear lier  t han  m idn igh t  in  respect  o f  t he above 

cond it ion . 

 

In t er io r  no ise levels w h ich  st ill exceed  saf e hear ing levels are in  no 

w ay suppor t ed  o r  condoned  by t he Direct o r . 
-  

- The Inphase Production Report did not include a site plan showing the 
monitoring locations used for the Assessment. Ideally, Noise Assessment reports 
should include enough information to enable the Noise Assessment to be replicated 
(i.e. to verify results etc). A site plan was requested from Inphase Productions but 
has not been provided to date.   

- The Noise Assessment measured the noise in Peak Hold to determine the 
maximum noise level as opposed to the average noise level for two minutes at each 
monitoring location. As can be seen from the OLGR noise conditions listed above, 
the OLGR does not set a minimum time frame for the noise to be monitored for the 
assessment.   

- A Background noise level inside the residential unit above the restaurant 
without extraneous noise was not included in the NIA report and was also requested 
from Inphase Productions but it has not been provided to date. This is relevant for the 
assessment of noise from the restaurant against the OLGR conditions.   

- The NIA report concludes that noise generated at the restaurant when 
measured at the boundary of the nearest residence complies with the OLGR 
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condition No.1. NB the other OLGR noise condition only applies to the restaurant on 
New Year’s Eve for one (1) hour when the restaurant is open until 1am. 

- To ensure noise from the restaurant is at a reasonable level at sensitive 
receiver locations, it is recommended that the following conditions be applied to the 
Modified Consent, if approved: 

Install compression or limiting devices to the sound system; 

Install equalization devices to control low frequency sound levels;  

Set a maximum noise level for the restaurant which shall be included in 
contracts with performers (to ensure it is not exceeded); 

Staff are to carry out regular noise monitoring with proper devices to ensure 
maximum noise levels are not exceeded and compliance with the OLGR 
noise conditions is achieved; 

Establish a Complaints Register and Complaints Handling Procedure for staff; 

Staff are to be trained in complaint handling and are to investigate and act on 
noise complaints received;  

Offensive noise is not to be generated on the premises; 
-  

Based upon the above, although there has not been complete information submitted 
it is considered unlikely that the proposed development will have any significant 
adverse environmental health impacts, subject to the imposition of conditions of 
consent as indicated in dot points above. Refusal of the modification application is 
not considered appropriate on the basis of the recommended conditions above. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
No development contributions applicable to modification proposal. 
 
5. CONCLUSION 
 
The modification application has been assessed in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, modified conditions 
have been recommended to manage the impacts attributed to these issues. 
 
The site remains suitable for the proposed development, is not contrary to the 
public's interest and will not have a significant adverse social, environmental or 
economic impact. Consequently, it is recommended that the modification application 
be approved, subject to the recommended amendments to conditions of consent 
provided in the recommendations section of this report. 
 

Attachments 
 
1View. DA2010 - 0230 Fig Noise Assessment  
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