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Functions: 
 
1. To review development application reports and conditions. 
 
2. To determine development applications outside of staff delegations. 
 
3. To refer development applications to Council for determination where necessary. 
 
4. To provide a forum for objectors and applicants to make submissions on applications 

before DAP. 
 
5. To maintain transparency for the determination of development applications. 
 
 
Delegated Authority: 
 
Pursuant to Section 377 of the Local Government Act, 1993 delegation to determine 
development applications under Part 4 of the Environmental Planning and Assessment Act 
1979 having regard to the relevant environmental planning instruments, development control 
plans and Council policies. 
 
 
Format Of The Meeting: 
 
1. Panel meetings shall be carried out in accordance with Councilôs Code of Meeting 

Practise for Council Sub-Committees, except where varied by this Charter. 
 
2. Meetings shall be "Open" to the public. 
 
3. The Panel will hear from applicants and objectors or their representatives. Where 

considered necessary, the Panel will conduct site inspections which will be open to the 
public. 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
Leave of absence for the period 22 June 2013 to 27 July 2013 was previously 
granted to Councillor Levido. 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 26 June 
2013 be confirmed. 
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PRESENT 
 
Members:  

Paul Drake 
Matt Rogers 
David Fletcher 
Cliff Toms 
 
Other Attendees: 
 
Ben Roberts 
Jesse Dick 
Fiona Tierney 
Patrick Galbraith-Robertson 
 
 

The meeting opened at 2.00pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

CONSENSUS: 

That the apology received from Dan Croft be accepted. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 12 June 2013 be 
confirmed. 
 
 

04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
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05 DA 1994 - 0468 - SECTION 96 1(A) MODIFICATION - QUARRY (GRANTS HEAD) 

Speakers: 
 
Roger Barlow/Phil Hafey Bonny Hills Progress Association (O) 
Viv Mckellar (O) 
Lucas Tubergen (O) 
Jeff Bell (O) 
Melissa Robinson (O) 
Alan Kershaw (O) 
Murray Curtis (applicant) 
Darryl Thiedeke from hytec (applicant) 

 

CONSENSUS: 
1. That the application for a section 96 modification to DA 1994 - 0468 to permit a 
temporary annual increase in extraction rate, from 120,000 tonnes per annum to 200,00 
tonnes per annum, over a five (5) year period at Lot 1, DP 1107705, Ocean Drive, Bonny 
Hills, be determined by granting consent subject to the amended conditions including a 
new condition shown below.  

 
New condition: 
A wheel wash facility is to be installed and utilised by trucks to prevent the spread of 
dust and soil from the site. 

 
2. That the General Manager exercise delegation granted by the Council resolution of 22 
October 2008 to enter into the Grants Head Quarry Planning Agreement. 

 
3. That the matter be forwarded to Councilôs compliance staff to investigate enforcement 
action with respect to enforcement of condition 11 of the existing (and any amended) 
consent. 
 
 

06 DA 2003 - 0169 - MODIFICATION TO CHILD CARE CENTRE TO PERMIT 
OUTSIDE GROUP ACTIVITIES 

 
Speakers: 
 
Tracey & Michael Coman (applicant) 
 
CONSENSUS: 
 
That modification application to DA 2003 - 0169 relating to outside group activity times at 
an existing child care centre at Lot 2, DP 803801, No. 25 Forest Parkway, Lake Cathie, be 
determined by granting consent subject to the recommended conditions and as amended 
below: 
 
Amended Condition F5: 
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(5) The hours of operation of the centre is restricted to the following hours: 
 Operating hours: 

 Monday to Friday - 7.30am to 5.30pm 

 Saturday - closed 

 Sunday  - closed 
 

Outside general play hours: 
 

 Prior to 10.00am and after 3.00pm 
 

Amended Condition F6: 
(6) Outside structured groups are permitted to be outside between the nominated 

outside play times, ie; outdoor structured activities are permitted between 
10.00am and 3.00pm.  

 
Outside structured groups must consist of the following: 

 8 groups are permitted to be outside in any given day between existing 
outside play times; 

 The groups are to remain outside for no longer than 15 minutes at a 
time; 

 The groups are to consist of 15 students maximum; 

 No more than one (1) group is permitted to be outside at any given time; 

 Groups must be supervised by at least 1 staff member at all times whilst 
outside; 

 Outdoor groups to undertake structured activities (ie; outdoor activities 
must be organized, prepared, planned, ordered and controlled activities) 
under full supervision; 

 All supervisors are to be made aware that the supervision of the groups 
must involve minimizing and where possible avoiding, noise generating 
group activities. 1 

 
 
 

07 DA 2012 - 0616 - VEGETATION REMOVAL AND TRIMMING - KOOLOONBUNG 
CREEK RESERVE - GLEBE CLOSE, PORT MACQUARIE 

CONSENSUS: 
 
That DA 2012 - 0616 for vegetation removal and trimming and associated Koala Plan of 
Management at Lot 26 DP 249270, Lot 7301 DP 1154392,Lot 7011 DP 1024184, Lot 596 
& 355 DP 754434,Lot 1 & 2 DP 1086691,Lot 7302-3 DP 1154392,Lot 7008 DP 1024839, 
Lot 3 DP 617794,Lot 1 DP 617892, Lots 31-40 DP 22345,Lot 9 DP 243242, Lot 21,23 & 26 
DP 249270 ,Lot 2 DP 1038008 Glebe Close, Port Macquarie be supported and it be 
recommended to Council that the KPoM be adopted and the DA be determined by granting 
consent subject to the recommended conditions. 
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08 DA 2013 - 0005 - 23 SHORT TERM STAY UNITS AND ASSOCIATED CAR PARK 

Speakers: 

 
Terrance Stafford - King & Campbell (applicant) 
Richard Morocco (applicant) 
Phil Hafey Rotary Lodge (applicant) 
 

CONSENSUS: 

That the Development Assessment Panel recommend to Council that DA2013 -0005 for 23 
short term stay units and associated car park at Lot 1 DP 852214 and part Wrights Road 
Reserve, 2 Wrights Road, Port Macquarie, be determined by granting consent subject to 
the recommended conditions. 
 
Amended Condition B13: 

(13) The existing pedestrian and bicycle access route through the Wrights Road reserve 
is to be maintained through the proposed carpark via the creation of a right of way 
benefiting Council and adjoining properties (or by other suitable means) which is included 
in the above mentioned road closure and land consolidation. The right of way is also to be 
reflected on the development plans submitted with the construction certificate. 
 
 

09 DA 2013 - 0081 - DEMOLISH EXISTING DWELLING & CONSTRUCT NEW 
DWELLING AND DETACHED SHED - LOT 9 DP 22923, 106 SETTLEMENT 
POINT ROAD, PORT MACQUARIE 

CONSENSUS: 

That DA 2013 - 0081 to demolish an existing dwelling and a construct new dwelling and 
detached shed at Lot 9, DP22923, No. 106 Settlement Point Road, Port Macquarie, be 
determined by granting  consent subject to the recommended conditions. 
 
Amended Condition B9: 
The kitchen and dining room windows are to be provided with privacy screening or other 
measure in accordance with Port Macquarie-Hastings DCP 201 details to be provided on 
Construction Certificate plans. 
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10 DA 2013 - 0136 - DWELLING-HOUSE AND SWIMMING POOL 

Speakers: 
David Collet on behalf of Keith Dickson (O) 
Chris Jenkins applicant on behalf of owner 
 

CONSENSUS: 
 
That DA2013 - 0136 for a Dwelling-House and Swimming Pool at Lot 59, DP 261991, No. 
12 Phoenix Crescent, Port Macquarie, be determined by granting consent subject to the 
recommended conditions. 
  

The meeting closed at 4.25pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 
 
Name of Meeting: ééééééééééééééééééééééééééé.. 
 
Meeting Date: ééééééééééééééééééééééééééé.. 
 
Item Number: ééééééééééééééééééééééééééé.. 
 
Subject:  ééééééééééééééééééééééééééé.. 
  éééééééééééééééééééé.ééééé...é.. 
 
 
I, ..................................................................................... declare the following interest: 
 
 

 Pecuniary: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 
 

 Non-Pecuniary - Significant Conflict: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 

 Non-Pecuniary - Insignificant Conflict: 
 May participate in consideration and voting. 
 
 
For the reason that:  .................................................................................................... 
 
....................................................................................................................................... 
 
 
 
Signed:  .........................................................................  Date:  .................................. 
 
 
(definitions are provided on the next page) 
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Definitions 
(Local Government Act and Code of Conduct) 

 
 

 
Pecuniary 
An interest that a person has in a matter because of a reasonable likelihood or 
expectation or appreciable financial gain or loss to the person or another person with 
whom the person is associated. (LG Act s442 and s443). 
 
A Councillor or member of a Council Committee who is present at a meeting and has 
a pecuniary interest in any matter which is being considered must disclose the nature 
of that interest to the meeting as soon as practicable. 
 
The Councillor or member of a Council Committee must not take part in the 
consideration and voting on the matter and be out of sight of the meeting. (LG Act 
s451) 
 
 
Non-Pecuniary 
An interest that is private or personal that the Councillor or member of a Council 
Committee has that does not amount to a pecuniary interest as defined in the LG Act. 
 
If you have declared a non-pecuniary interest you have a number of options for 
managing the conflict.  The option you choose will depend on an assessment of the 
circumstances of the matter, the nature and significance of your interest.  You must 
deal with a non-pecuniary interest in one of the following ways. 
 
 
Non Pecuniary ï Significant Interest 
(For example; family, a close friendship, membership of an association, sporting club, 
corporation, society or trade union). 
 
Å Have no involvement by absenting yourself from and not taking part in any 

consideration or voting on the issue as if the provisions in the LG Act s451(2) 

apply. 
 
Å A future alternative is to remove the source of the conflict (for example, 

relinquishing or divesting the personal interest that creates the conflict or 
reallocating the conflicting duties to another officer). 

 
 
Non Pecuniary ï Less than Significant Interest 
Å It may be appropriate that no action is taken.  However, you must provide an 

explanation of why you consider that the conflict does not require further action. 
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
 
By 
[insert full name of councillor] 

 

 
In the matter of 
[insert name of environmental 
planning instrument] 

 

 
Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

 
Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
 
Address of land in which councillor or an  
associated person, company or body has a 
proprietary interest (the identified land)

i
 

 

 
Relationship of identified land to councillor 
[Tick or cross one box.] 

 
Councillor has interest in the land (e.g. is 

owner or has other interest arising out of a 
mortgage, lease trust, option or contract, or 
otherwise). 
 

Associated person of councillor has 
interest in the land. 
 

Associated company or body of councillor 
has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTERESTii 
 
 
Nature of land that is subject to a change 
in zone/planning control by proposed 
LEP (the subject land

 iii
 

[Tick or cross one box] 

 
The identified land. 

 
Land that adjoins or is adjacent to or is in 

proximity to the identified land. 
Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of zone/planning 
control on councillor 
[Tick or cross one box] 

 
Appreciable financial gain. 

 
Appreciable financial loss. 

 
 
 
 
 

Councillorôs Signature:  éééééééééééé.   Date:  éééééé.. 
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under sections 451 (4) and (5) of the Local Government Act 
1993.  You must not make a special disclosure that you know or ought reasonably to 
know is false or misleading in a material particular.  Complaints made about 
contraventions of these requirements may be referred by the Director-General to the 
Local Government Pecuniary Interest and Disciplinary Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting in respect of which the special disclosure is being made.   
The completed form must be tabled at the meeting.  Everyone is entitled to inspect it.  
The special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
i.   Section 443 (1) of the Local Government Act 1993 provides that you may have a pecuniary interest in a matter 
because of the pecuniary interest of your spouse or your de facto partner or your relative

iv
 or because your business 

partner or employer has a pecuniary interest. You may also have a pecuniary interest in a matter because you, your 
nominee, your business partner or your employer is a member of a company or other body that has a pecuniary 
interest in the matter. 
ii.  Section 442 of the Local Government Act 1993 provides that a pecuniary interest is an interest that a person has 
in a matter because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A 
person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not 
reasonably be regarded as likely to influence any decision the person might make in relation to the matter or if the 
interest is of a kind specified in section 448 of that Act (for example, an interest as an elector or as a ratepayer or 
person liable to pay a charge). 
iii.   A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in 
proximity to land in which a councillor or a person, company or body referred to in section 443 (1) (b) or (c) of the 
Local Government Act 1993 has a proprietary interestðsee section 448 (g) (ii) of the Local Government Act 1993. 
iv.   Relative is defined by the Local Government Act 1993 as meaning your, your spouseôs or your de facto partnerôs 
parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child and the spouse or 
de facto partner of any of those persons. 
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Item: 05 
 
Subject: SECTION 82A REVIEW OF DA 2005-192 - RURAL DWELLING - 

OAKES CRESCENT, FERNBANK CREEK 

Report Author: Patrick Galbraith-Robertson 
 

 
 

Property: Lots 1 & 2 DP 702718, Oakes Crescent, Fernbank Creek 

Applicant: GA Evans 

Owner: GA Evans 

Application Date: 2 November 2007 

Estimated Cost: N/A 

Location: Fernbank Creek 

File no: DA2005 - 192 

Parcel no: 14976 & 14977 

Alignment with Delivery Program 

4.9.2  Undertake development assessment in accordance with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That the Development Assessment Panel recommend to Council that the 
Section 82A review of DA 2005-192 for a rural dwelling at Lots 1 & 2, DP 
702718, Oakes Crescent, Fernbank Creek, be refused for the following 
reasons: 

1.  The proposal is inconsistent with Clause 8 of State Environmental 
Planning Policy 71 - Coastal Protection. The significant flooding 
constraints of the site make it unsuitable for residential development.  

2.  Permitting residential development within a floodway without full 
knowledge of the potential flooding impacts, which is contrary to local 
and State guidelines, is not in the public interest.  

3. The majority of site is classified as high hazard / floodway with the 
proposal being contrary to clause 6.2 of Hastings River Floodplain 
Interim Policy.  

4. Emergency evacuations for major floods are likely to be carried out in 
high hazard flooding conditions with associated risks to the safety of 
rescue personnel and evacuees.  

5.  The applicant has not satisfactorily demonstrated that permanent, fail-
safe, maintenance-free measures are incorporated in the development to 
ensure timely, orderly and safe evacuation of people from the area, 
should a major flood occur.  

6.  The applicant has not satisfactorily demonstrated that displacement of 
people from this area will not significantly add to the overall cost and 
community disruption caused by a major flood event. 
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7.  The applicant has not satisfactorily demonstrated that the development 
will not increase the flood hazard or flood damage to other properties or 
adversely affect flood behaviour, in accordance with the requirements of 
the Floodplain Development Manual - 2005. 

 
 

Executive Summary 

This report considers an application for a Section 82A review of DA2005/192 for a 
rural dwelling at the subject site which was previously determined by refusing 
consent. 
 
This report provides an assessment of the application in accordance with the 
requirements of the Environmental Planning and Assessment Act 1979. 
 
No submissions have been received in regards to the proposal. 
 
The S.82A review has been lodged with Council for a significant amount of time with 
numerous requests for additional information having been made during this period.  
 
As the original application was determined by full Council, the S.82A review must 
also be determined by Council 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 9.116 hectares (both lots combined). 
 
The site was previously zoned (at the time of the original determination) 1(a3) Rural 
Agricultural Protection in accordance with the Hastings Local Environmental Plan 
2001, as shown in the following zoning plan: 
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The site has frontage to Oakes Crescent, Fernbank Creek and is flood prone with 
high flood risk classification.  
 
The existing subdivision pattern and location of existing development within the 
immediate locality is shown in the following aerial photo: 
 



AGENDA  DEVELOPMENT ASSESSMENT PANEL
 10/07/2013 

Item 05 

Page 14 

 
 
2. DESCRIPTION OF PROPOSAL 
 
Key aspects of the review include the following: 
 

Amended location of proposed mound and dwelling further to the south. 
 
Refer to attachments at the end of this report which outline the original site plan, 
proposed plans and current flood report information submitted with application. 
 
Application Chronology 
 

14 November 2005 and 6 November 2006 - Original DA reported to Ordinary 
Meeting of Council and refused primarily on flooding grounds. 

2 November 2007 - Subject S.82A review lodged 

9 January 2008 - Additional information requested - concerns raised with respect 
to flooding. 

15 January 2008 - Meeting with Applicant to discuss flood issues. 

8 October 2008 - Follow up letter sent to applicant requesting outstanding 
information. 

10 December 2008 - Meeting with Applicant to discuss flood issues. 

9 March 2009 - Applicant advised that GHD consultants will be engaged to 
undertake flood assessment. 

11 April 2009 - Applicant requested proposal to be considered without GHD 
report. 

6 May 2009 - Applicant advised GHD consultants will be engaged to do 
undertake flood assessment. 

August 2009 - Flood assessment provided by GHD consultants. 

6 November 2009 - Concerns raised with flood assessment forwarded to GHD. 
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13 April 2010 - Follow up letter sent to applicant requesting outstanding 
information. 

12 May 2010 - Additional information received from GHD. 

2 June 2010 - Additional information requested from GHD. 

23 August 2010 - Advice provided to Applicant that application on hold pending 
Flood Committee resolution on ófloodwayô mapping. 

23 August 2010 - Applicant dissatisfied with advice provided and questioned 
floodway and flood storage line affecting property. No further information provided 
by applicant as requested. 

24 November 2010 - Council endorsed the Floodway definition to be included in 
the final Hastings River Floodplain Management Study to go on exhibition 
(Floodway not finally adopted). 

18 March 2011 - Advice received from Flood Engineer that the Port Macquarie-
Hastings LGA Floodplain Sub-Committee agreed on ófloodwayô definition to be 
included in the final Hastings River Floodplain Management Study - based on 
modeling agreed to by the Committee in May 2010. Most of the site is within a 
Floodway zone.  

21 March 2011 - Applicant informed on flood engineering advice. 

23 March 2011 - Applicant advised intention to change location of the dwelling to 
be outside of mapped floodway. Applicant requested to provided amended 
details. 

28 March 2011 - Applicant queried certainty on change to build elsewhere on 
property that complies with flood requirements. 

29 March 2011 - Applicant requested to provide the additional information. 

13 April 2011 - Applicant advised that ófloodwayô not yet fully adopted in 
Floodplain Management Study. 

19 May 2011 - Applicant advised with reiterated advice that dwelling to be sited 
outside proposed ófloodwayô in óflood storage areaô and evacuation risk still 
unsatisfactorily addressed. 

19 May 2011 - Applicantôs position that there is already an evacuation procedure 
in place for Oakes Crescent. 

1/7 June 2011 - Advice provided to Applicant that evacuation procedure for 
DA1997/270 - nearby dwelling in Oakes Crescent is unsatisfactory to use for the 
subject DA. The flood policy has changed since that time. 

15 June 2011 - Applicant advised that flood event in Oakes Crescent did not 
affect property. 

18 July 2011 - Meeting with Applicant to clarify additional information required. 

20 July 2011 - Applicant advised that mapped ófloodwayô affecting site unlikely to 
change and reiterated south-west section of site is mapped óflood storageô. 
Reconfirmed individual site specific evacuation details are required and that 
unable to rely on historical flood evacuation plan. Applicant advised intentions to 
provide additional information particularly given the length of time with no action. 

27 July 2011 - Change of applicant details to GE Evans. 

5 October 2011 - Applicant advised that amended plan can be lodged. Applicant 
advised that they still need to provide remaining additional information requested 
of flood consultants. 

6 February 2012 - Followed up additional information - no response. 

28 March 2012 - Hastings LGA Floodplain Sub-Committee recommended to 
Council to adopt the Hastings River Floodplain Risk Management Study. Council 
adopted the study with recommendation to prepare a Development Control Plan 
and Floodplain Risk Management Plan. 

8 March 2013 - Advised Applicant to provided additional information or will 
recommend refusal. 
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3. STATUTORY ASSESSMENT 
 
Section 82A Review of Determination 
 
(4)(a) Neighbour notification 
 
The review application did not require neighbour consultation in accordance with the 
adopted Development Control Plan No. 40 - Advertising of Development as in force 
at the time of the original DA.  
 
(4)(b) Submissions 
 
Not applicable. 
 
(4)(c) Substantially the same development 
 
The changes made between the original determined development and the subject 
amended proposal is considered to represent substantially the same development. 
 
Reconsideration of reasons for refusal 
 
The original determination by way of refusal of the application was for the following 
reasons: 

 
1.  The proposal is inconsistent with Clause 8 of State Environmental 

Planning Policy 71 - Coastal Protection. The significant flooding 
constraints of the site make it not suitable for residential development.  

 
2.  Permitting residential development within a floodway without full 

knowledge of the potential flooding impacts, which is contrary to local 
and State guidelines, is not considered to be in the Public's interest.  

 
3. The site is provisionally classified as high hazard / floodway with the 

proposal being contrary to clause 6.2 of Hastings River Floodplain 
Interim Policy.  

 
4. Emergency evacuations are likely to be carried out in high hazard 

flooding conditions with associated risks to the safety of rescue 
personnel and evacuees.  

 
5.  It has not been demonstrated that permanent, fail-safe, maintenance-

free measures are incorporated in the development to ensure timely, 
orderly and safe evacuation of people from the area, should a flood 
occur.  

 
6.  It has not been demonstrated that displacement of people from this 

area will not significantly add to the overall cost and community 
disruption caused by a flood. 

 
 7.  The application has not satisfactorily demonstrated to Council that the 

development will not increase the flood hazard or flood damage to 
other properties or adversely affect flood behaviour, in accordance 
with the requirements of the Floodplain Development Manual - 2005. 
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With regard to the proposed amendments since the original determination the siting 
of the dwelling has been shifted away from the Hastings River to a location where the 
applicant at the time considered the ófloodwayô line to be. As shown in the 
attachments section of this report the adopted ófloodwayô line is shown with an area 
of óflood storageô on the south-west side of the site. 
 
A ófloodwayô is interpreted under the NSW Floodplain Risk Management Guideline 
2007 prepared by the Department of Environment and Climate Change as: 
 
The traditional view of floodways is that they are areas of high velocity and depth 
where the flood hazard is high. This was reinforced by the quantitative approach 
provided in the 1986 Floodplain Development Manual which linked floodway limits to 
velocity/depth product (of greater than 1) and/or a flood level increase (of greater 
than 0.1m) due to blocking a portion of the floodway. This definition was introduced 
to overcome the definitional problem with earlier Planning and Environment 
Commission Circulars 15 and 22 and the flood maps which represented floodways as 
areas inundated in 20 year average recurrence interval (ARI) floods. 
 
Unfortunately, the 1986 definition generally restricted floodways to areas with high 
velocity and depth. This has meant that a large number of flowpaths (in areas where 
velocity and depth are relatively low) do not meet this criteria and were not viewed as 
floodways even though they carried a large proportion of flood flows. This particularly 
applies to the western floodplains and the estuarine areas of the coastal rivers. 
 
To address this issue the 2005 Manual provides a qualitative rather than quantitative 
description of a floodway. Floodway areas are defined in the Manual as ñthose areas 
of the floodplain where a significant discharge of water occurs during floods. They 
are often aligned with naturally defined channels. Floodways are the areas that, even 
if only partially blocked, would cause a significant redistribution of flood flow, or a 
significant increase in flood level.ò 
The definition does not relate to the velocity or depth of flow but to the significance of 
discharge (significance is relative to the total flow along an individual flowpath rather 
than the ñhazardò) and the hydraulic impacts of blockage (the impacts on both the 
floodplain as a whole and the flowpath in question). 
 
During the assessment of the S.82A review, the applicant provided a flood report 
prepared by GHD Consultants dated August 2009. Councilôs Environmental Engineer 
has provided advice that a structure would be unable to be considered within a 
floodway (refer attachments compare site plan to adopted hydraulic category plan) 
without an extensive analysis (modeling) and this may not result in changes to the 
adopted Flood Study.  
 
With regard to the evacuation risk to the site, advice has been provided as follows: 
 

The Hastings Flood Plan (1996) documents emergency flood procedures for the 
SES. The PMHC LGA is covered by the plan but it does not specifically detail a 
flood procedure for Oakes Crescent. This plan is not updated annually or 
endorsed by Council. The Flood Plan is generally reviewed every 10 years and is 
currently being updated. 

The NSW Floodplain Development Manual (April 2005) states that site-specific 
evacuation plans should not form the basis for development approvals. 

The lowest point in Oaks Crescent is cut quickly in a flood event. Land elevation 
data (ALS, 2005) indicates the road has a level of approx. 1.5m AHD about 170m 
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north of Hastings River Drive. The report does not clearly identify the low point in 
the road and its level. 

The report needs to discuss when evacuation is cut and not just the timing of the 
peak. 

The ground levels (RLs) documented are unclear and need explanation. 

The warning time to Wauchope from the upper catchment (9hrs in previous GHD 
reports) need to be documented. 

No justification provided for choosing 1.6m as a critical level. Previous GHD 
reports 4.3m & 5.5m AHD are documented for Moderate and Major flood warning 
levels, respectively. 

Based on previous methodology used by GHD, indicates limited evacuation times 
are available. Assuming 12hrs warning from the peak of the 100-year flood at 
Dennis Bridge this indicates Oakes Crescent (RL 1.8m AHD) has been un-
trafficable for about 5hrs. 

All the assumptions in the current GHD report need to be fully documented so a 
proper review of evacuation times can be undertaken. The current report does 
not clearly demonstrate suitable evacuation times are available. 

The issues of constructing a raised access road must be detailed in the main 
report and evidence provided that no negative impacts would occur. The impacts 
of local drainage and lower flood events are important when assessing this 
access road. 

 
On the basis of the dwelling remaining as proposed within the current adopted 
ófloodwayô mapped area and with regard to the above advice from Councilôs 
Environmental Engineer the review request is recommended not to be supported with 
only one change to reason 3. (shown underlined below) of the original refusal 
reasons. The updated refusal is recommended to be confirmed as follows: 
 

1.  The proposal is inconsistent with Clause 8 of State Environmental 
Planning Policy 71 - Coastal Protection. The significant flooding 
constraints of the site make it not suitable for residential development.  

 
2.  Permitting residential development within a floodway without full 

knowledge of the potential flooding impacts, which is contrary to local and 
State guidelines, is not considered to be in the Public's interest.  

 
3. The majority of site is classified as high hazard / floodway with the 

proposal being contrary to clause 6.2 of Hastings River Floodplain Interim 
Policy.  

 
4. Emergency evacuations are likely to be carried out in high hazard 

flooding conditions with associated risks to the safety of rescue personnel 
and evacuees.  

 
5.  It has not been demonstrated that permanent, fail-safe, maintenance-free 

measures are incorporated in the development to ensure timely, orderly 
and safe evacuation of people from the area, should a flood occur.  

 
6.  It has not been demonstrated that displacement of people from this area 

will not significantly add to the overall cost and community disruption 
caused by a flood. 

 
 7.  The application has not satisfactorily demonstrated to Council that the 

development will not increase the flood hazard or flood damage to other 
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properties or adversely affect flood behaviour, in accordance with the 
requirements of the Floodplain Development Manual - 2005. 

 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

Development contributions would be required under Section 94 of the 
Environmental Planning and Assessment Act 1979 towards roads, open space, 
community cultural services, emergency services and administration buildings if 
the development was to be approved. 

 
5. CONCLUSION 
 
The S82A has been assessed in accordance with the Environmental Planning and 
Assessment Act 1979. 
 
For reasons stated in the report, the site remains unsuitable for the proposed 
development. Consequently, it is recommended that the review request be refused. 
 
 

Attachments 
 
1View. DA2005 - 0192 Plans 
2View. DA2005 - 0192  Ordinary Council Meeting Report 6 November 2006  
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