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Development Assessment Panel 
 

CHARTER 
 

 
 
 
Functions: 
 
1. To review development application reports and conditions. 
 
2. To determine development applications outside of staff delegations. 
 
3. To refer development applications to Council for determination where necessary. 
 
4. To provide a forum for objectors and applicants to make submissions on applications 

before DAP. 
 
5. To maintain transparency for the determination of development applications. 
 
 
Delegated Authority: 
 
Pursuant to Section 377 of the Local Government Act, 1993 delegation to determine 
development applications under Part 4 of the Environmental Planning and Assessment Act 
1979 having regard to the relevant environmental planning instruments, development control 
plans and Council policies. 
 
 
Format Of The Meeting: 
 
1. Panel meetings shall be carried out in accordance with Council’s Code of Meeting 

Practise for Council Sub-Committees, except where varied by this Charter. 
 
2. Meetings shall be "Open" to the public. 
 
3. The Panel will hear from applicants and objectors or their representatives. Where 

considered necessary, the Panel will conduct site inspections which will be open to the 
public. 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 22 April 
2015 be confirmed. 

 



MINUTES Development Assessment 
 Panel Meeting 
 22/04/2015 
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PRESENT 
 
Members:  

Paul Drake 
Matt Rogers 
Dan Croft 
David Fletcher 
David Troemel 
 
Other Attendees: 

Chris Gardiner 
 
 
 

The meeting opened at 2.03pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

Nil. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 8 April 2015 be 
confirmed. 
 
 

04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
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05 DA2015 - 0121 CONVERSION OF SHED TO DWELLING FOR TOURIST AND 
VISITOR ACCOMMODATION TO CREATE DUAL OCCUPANCY AT LOT 66 
DP574934, 10 JOHNSTONE STREET, WAUCHOPE 

CONSENSUS: 

That DA 2015 - 121 for conversion of shed to dwelling for tourist and visitor 
accommodation to create dual occupancy at Lot 66, DP 574934, No. 10 Johnstone Street, 
Wauchope, be determined by granting consent subject to the recommended conditions. 
 
 

06 DA2015 - 0090 - ADDITIONS TO DWELLING AT LOT 11 DP 18385, 10 SEAVIEW 
AVENUE, PORT MACQUARIE 

Speakers: 
Ian Nebauer (o) 
George Watt (applicant) 
 

CONSENSUS: 

That DA 2015 - 0090 for additions to a dwelling at Lot 11, DP 18385, No. 10 Seaview 
Avenue, Port Macquarie, be determined by granting consent subject to the recommended 
conditions. 
 
 

07 DA2015 - 0030 - ADDITIONS TO DWELLING INCLUDING CLAUSE 4.6 
OBJECTION TO CLAUSE 4.3 (HEIGHT OF BUILDINGS) OF PORT MACQUARIE 
HASTINGS LOCAL ENVIRONMENTAL PLAN 2011 AT LOT 377 DP 236950, 31 
VENDUL CRESCENT, PORT MACQUARIE 

 
Speakers: 
Philip Laing (o) 
Robina Laing (o) 
Tamsen Robinson (o) 
Wayne Ellis (applicant) 
 
DAP was unable to reach consensus. 
 
David Fletcher moved the following motion:  
 
‘That the application be deferred to enable the applicant to investigate reducing the void 
height between the first and second floor to 300mm and a corresponding reduction in 
overall roof ridge height be made’. 
 
David Troemel and Dan Croft supported the motion. 
 
Paul Drake did not support the motion.  
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The dissenting recommendation from Paul Drake was: 
 

‘That it be a recommendation to Council that DA2015 - 0030 for additions to dwelling 
including Clause 4.6 variation to Clause 4.3 (height of buildings) of Port Macquarie-
Hastings Local Environmental Plan 2011, at Lot 377, DP 236950, 31 Vendul Crescent, Port 
Macquarie, be determined by granting consent subject to the recommended conditions with 
amendments to conditions of consent as follows: 

 Amend condition A(4) by adding an additional numbered point to read; ‘Building 
works are to be undertaken so as not to result in the damage or loss of existing 
vegetation on the site.’ 

 Additional condition in Section B of the consent to read: ‘Prior to release of the 
construction certificate, the plans are to be amended to provide for opaque glass to 
the windows of the second floor ensuite and wardrobe.’ 

 
 

08 GENERAL BUSINESS 

Nil. 
 
  
 

The meeting closed at 3.49pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 
 
Name of Meeting: ……………………………………………………………………….. 
 
Meeting Date: ……………………………………………………………………….. 
 
Item Number: ……………………………………………………………………….. 
 
Subject:  ……………………………………………………………………….. 
  …………………………………………………….……………...….. 
 
 
I, ..................................................................................... declare the following interest: 
 
 

 Pecuniary: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 
 

 Non-Pecuniary - Significant Interest: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 

 Non-Pecuniary - Less than Significant Interest: 
 May participate in consideration and voting. 
 
 
For the reason that:  .................................................................................................... 
 
....................................................................................................................................... 
 
 
 
Signed:  .........................................................................  Date:  .................................. 
 
 
(Further explanation is provided on the next page) 
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Further Explanation 
(Local Government Act and Code of Conduct) 

 
A conflict of interest exists where a reasonable and informed person would perceive that a Council 
official could be influenced by a private interest when carrying out their public duty. Interests can 
be of two types: pecuniary or non-pecuniary. 
 
All interests, whether pecuniary or non-pecuniary are required to be fully disclosed and in writing. 
 

Pecuniary Interest 
 
A pecuniary interest is an interest that a Council official has in a matter because of a reasonable 
likelihood or expectation of appreciable financial gain or loss to the Council official. (section 442) 
 
A Council official will also be taken to have a pecuniary interest in a matter if that Council official’s 
spouse or de facto partner or a relative of the Council official or a partner or employer of the 
Council official, or a company or other body of which the Council official, or a nominee, partner or 
employer of the Council official is a member, has a pecuniary interest in the matter. (section 443) 
 
The Council official must not take part in the consideration or voting on the matter and leave and 
be out of sight of the meeting. (section 451) 
 

Non-Pecuniary 
 
A non-pecuniary interest is an interest that is private or personal that the Council official has that 
does not amount to a pecuniary interest as defined in the Act.  
 
Non-pecuniary interests commonly arise out of family, or personal relationships, or involvement in 
sporting, social or other cultural groups and associations and may include an interest of a financial 
nature. 
 
The political views of a Councillor do not constitute a private interest. 
 
The management of a non-pecuniary interest will depend on whether or not it is significant. 
 

Non Pecuniary – Significant Interest 
 
As a general rule, a non-pecuniary conflict of interest will be significant where a matter does not 
raise a pecuniary interest, but it involves: 

(a) A relationship between a Council official and another person that is particularly close, for 
example, parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal 
descendant or adopted child of the Council official or of the Council official’s spouse, 
current or former spouse or partner, de facto or other person living in the same household. 

(b) Other relationships that are particularly close, such as friendships and business 
relationships. Closeness is defined by the nature of the friendship or business 
relationship, the frequency of contact and the duration of the friendship or relationship. 

(c) An affiliation between a Council official an organisation, sporting body, club, corporation or 
association that is particularly strong. 

 
If a Council official declares a non-pecuniary significant interest it must be managed in one of two 
ways: 

1. Remove the source of the conflict, by relinquishing or divesting the interest that creates 
the conflict, or reallocating the conflicting duties to another Council official. 

2. Have no involvement in the matter, by taking no part in the consideration or voting on the 
matter and leave and be out of sight of the meeting, as if the provisions in section 451(2) 
apply. 

 

Non Pecuniary – Less than Significant Interest 
 
If a Council official has declared a non-pecuniary less than significant interest and it does not 
require further action, they must provide an explanation of why they consider that the conflict does 
not require further action in the circumstances.  
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
 
By 
[insert full name of councillor] 

 

 
In the matter of 
[insert name of environmental 
planning instrument] 

 

 
Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

 
Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
 
Address of land in which councillor or an  
associated person, company or body has a 
proprietary interest (the identified land)

i
 

 

 
Relationship of identified land to councillor 
[Tick or cross one box.] 

 
Councillor has interest in the land (e.g. is 

owner or has other interest arising out of a 
mortgage, lease trust, option or contract, or 
otherwise). 
 

Associated person of councillor has 
interest in the land. 
 

Associated company or body of councillor 
has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTEREST 
 
 
Nature of land that is subject to a change 
in zone/planning control by proposed 
LEP (the subject land

 iii
 

[Tick or cross one box] 

 
The identified land. 

 
Land that adjoins or is adjacent to or is in 

proximity to the identified land. 
Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of zone/planning 
control on councillor 
[Tick or cross one box] 

 
Appreciable financial gain. 

 
Appreciable financial loss. 

 
 
 
 
 

Councillor’s Signature:  ……………………………….   Date:  ……………….. 
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under sections 451 (4) and (5) of the Local Government Act 
1993.  You must not make a special disclosure that you know or ought reasonably to 
know is false or misleading in a material particular.  Complaints made about 
contraventions of these requirements may be referred by the Director-General to the 
Local Government Pecuniary Interest and Disciplinary Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting in respect of which the special disclosure is being made.   
The completed form must be tabled at the meeting.  Everyone is entitled to inspect it.  
The special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
i.   Section 443 (1) of the Local Government Act 1993 provides that you may have a pecuniary interest in a matter 
because of the pecuniary interest of your spouse or your de facto partner or your relative

iv
 or because your business 

partner or employer has a pecuniary interest. You may also have a pecuniary interest in a matter because you, your 
nominee, your business partner or your employer is a member of a company or other body that has a pecuniary 
interest in the matter. 
ii.  Section 442 of the Local Government Act 1993 provides that a pecuniary interest is an interest that a person has 
in a matter because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A 
person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not 
reasonably be regarded as likely to influence any decision the person might make in relation to the matter or if the 
interest is of a kind specified in section 448 of that Act (for example, an interest as an elector or as a ratepayer or 
person liable to pay a charge). 
iii.   A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in 
proximity to land in which a councillor or a person, company or body referred to in section 443 (1) (b) or (c) of the 
Local Government Act 1993 has a proprietary interest—see section 448 (g) (ii) of the Local Government Act 1993. 
iv.   Relative is defined by the Local Government Act 1993 as meaning your, your spouse’s or your de facto partner’s 
parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child and the spouse or 
de facto partner of any of those persons. 
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Item: 05 
 
Subject: DA2014 - 0962 - PROPOSED DECK - LOT 285 DP 236277, NO 64 THE 

SUMMIT ROAD, PORT MACQUARIE 
 

Report Author: Paul Biron 
 

 
 

Property: Lot 285 DP 236277, 64 The Summit Road, Port Macquarie 

Applicant: K H Le & S Chung 

Owner: K H Le & S Chung 

Application Date: 17 December 2014 

Estimated Cost: $18,000 

Location: Port Macquarie 

File no: DA2014 - 0962 

Parcel no: 23927 

Alignment with Delivery Program 

4.9.2  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA2014 - 0962 for a deck at Lot 285, DP236277, No. 64 The Summit Road, 
Port Macquarie, be determined by granting consent subject to the 
recommended conditions. 
 

Executive Summary 
 

This report considers a development application for a deck at the subject site and 
provides an assessment of the application in accordance with the Environmental 
Planning and Assessment Act 1979. 
 
Following exhibition of the application,1 submission has been received. 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 752.5m2. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/05/2015 

Item 05 

Page 14 

 
 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
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Construct a new deck. 

Existing vegetation maintained except for one small palm tree. 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

17 December 2014 - application lodged. 

9 January to 22 January 2015 - neighbour notification. 

22 January 2015 - submission received objecting to the proposal. 

23 January 2015 - email sent to applicant advising of submission and additional 
matters to be addressed. 

31 March 2015 - revised plans received in response to Council’s 23/1/2015 email. 

31 March 2015 - revised plan forwarded to objector. 

5 April 2015- submission received confirming objection to proposal. 

14 April 2015 - amended plans received. 

26 April 2015 - submission received in relation to amended plans. 

31 April 2015 - final plan for DAP received including further reduction to deck 
size. Plan forwarded to objector. 

 
3. STATUTORY ASSESSMENT 
 
Section 79C(1) Matters for Consideration 
  
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required.  
 
State Environmental Planning Policy 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy 62 - Sustainable Aquaculture 
 
Given the nature of the proposed development proposed it will be unlikely to have 
any adverse impact on existing aquaculture industries. 
 
State Environmental Planning Policy 71 – Coastal Protection 
 
The site is located within a coastal zone as defined in accordance with clause 4 of 
SEPP 71. 
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In accordance with clause 5, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 

Having regard to clauses 8 and 12 to 16 of SEPP 71 and clause 5.5 of Hastings LEP 
2011 inclusive the proposed development will not result in any of the following: 

a) any restricted access (or opportunities for access) to the coastal foreshore 

b) any identifiable adverse amenity impacts along the coastal foreshore and on 
the scenic qualities of the coast; 

c) any identifiable adverse impacts on any known flora and fauna (or their 
natural environment); 

d) subject to any identifiable adverse coastal processes or hazards; 

e) any identifiable conflict between water and land based users of the area; 

f) any identifiable adverse impacts on any items of archaeological/heritage;  

g) reduce the quality of the natural water bodies in the locality. 

The site is predominately cleared and located within an area zoned for residential 
purposes. 

State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 

A BASIX certificate is not required for this development. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 

The proposal is consistent with the LEP having regard to the following: 

Clause 2.2, the subject site is zoned R1 General Residential. In accordance 
with clause 2.3(1) and the R1 zone landuse table, the deck which is ancillary to 
the dwelling is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community.  

o To provide for a variety of housing types and densities.  

o To enable other land uses that provide facilities or services to meet the day to 

day needs of residents. 
 
In accordance with Clause 2.3(2), the proposal is consistent with the zone objectives 
as it is a permissible landuse and consistent with the established residential locality, 
 

Clause 4.3, the maximum overall height of the building above ground level 
(existing) is 3.9m to the top of the privacy screen which complies with the 
standard height limit of 8.5m applying  to the site. 

Clause 5.9 - no trees listed in Table 2.6.1 Development Control Plan 2013 are 
proposed to be removed. A single palm tree is proposed to be removed. Note 
remaining palms within the footprint of the deck are to remain (see perspective) 
and the Banksia at the rear south western corner of the deck is to remain as 
shown on the plans.  

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 

No draft instruments apply to the site. 
 
(iii) any Development Control Plan in: 
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Port Macquarie-Hastings Development Control Plan 2013 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

3.2.2.1 Ancillary development: 

• 4.8m max. height 

• Single storey 

• 60m2 max. area 

• 100m2 for lots >900m2 

• 24 degree max. roof pitch 

• Not located in front setback 

The new deck has a 
floor area of 70m2 
and the lot size is 
752.5m2.  

See below 

3.2.2.4 4m min. rear setback. Variation 
subject to site analysis and 
provision of private open space 

1.5m See below 

3.2.2.5 Side setbacks: 

• Ground floor = min. 0.9m 

• First floors & above = min. 3m 

setback or where it can be 
demonstrated that overshadowing 
not adverse = 0.9m min. 

• Building wall set in and out every 
12m by 0.5m 

Side setback = 1.5m. 
No overshadowing to 
primary outdoor open 
spaces 

Yes 

3.2.2.6 35m2 min. private open space area 
including a useable 4x4m min. area 
which has 5% max. grade 

Existing space 
provided adjoining 
rear of dwelling 

Yes 

3.2.2.10 Privacy: 

• Direct views between living areas 
of adjacent dwellings screened 
when within 9m radius of any part 
of window of adjacent dwelling and 
within 12m of private open space 
areas of adjacent dwellings. ie. 
1.8m fence or privacy screening 
which has 25% max. openings and 
is permanently fixed 

• Privacy screen required if floor 

level > 1m height, window 
side/rear setback (other than 
bedroom) is less than 3m and sill 
height less than 1.5m  

• Privacy screens provided to 

balconies/verandahs etc which 
have <3m side/rear setback and 
floor level height >1m 

1.5m high privacy 
screen provided to 
majority of rear 
elevation. Screen 
provides privacy to 
the kitchen window & 
pool/deck 
immediately outside 
the dwelling to the 
rear property. 
Properties to side 
boundaries are 
adequately screened 
by vegetation. 

Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic principles 
of Crime Prevention Through 
Environmental Design guideline 

Adequate casual 
surveillance available 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m outside 
the perimeter of the external 
building walls 

No cut/fill Yes 

2.6.3.1 Tree removal (3m or higher with 
100m diameter trunk at 1m above 
ground level and 3m from external 
wall of existing dwelling) 

1 palm to be removed 
- not listed in Table 
2.6.1 

Yes 

2.4.3 Bushfire risk, Acid sulphate soils, 
Flooding, Contamination, Airspace 
protection, Noise and Stormwater 

Bushfire prone land. 
Deck is > 10m from 
dwelling so no 
requirements under  
Planning for Bushfire 
Protection 2006 

Yes 

 
The proposal seeks to vary Development Provision 3.2.2.1 that requires a maximum 
floor area of 60m2 for ancillary development. The proposal includes a deck with a 
floor area of 70m2. 
 
The relevant objective is “To sustain certain development as ancillary development”. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 
 

The deck is detached from the main dwelling and is considered ancillary 
development. The deck will have a lower usage than a deck used as a primary 
outdoor living space and accessible directly from the living areas of the 
dwelling. 

The deck is an open structure (unroofed) with an 8m long privacy screen to the 
rear elevation so will have less an impact than a compliant garage (up to 4.8m 
high) at the same location. 

The deck floor area marginally exceeds the development provision of 60m2 
maximum. 

 
The proposal seeks to vary Development Provision 3.2.2.4 that requires a minimum 
rear boundary setback of 4m (including decks). The proposal includes a deck with a 
rear setback of 4m however it is noted the deck is not attached to the dwelling. 
 
The relevant objectives are: 
 

To allow adequate natural light and ventilation between dwellings/buildings and 
to private open space areas. 

To provide useable yard areas and open space. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 
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The applicant’s objective in constructing the deck is to provide for a level 
useable outdoor space to an area that is currently not useable due to the 
excessive slope. 

The structure will not impact light/ventilation to useable open space areas on 
the adjoining lots. 

The applicant proposes to build the deck around existing trees (predominantly 
palms) which will partly screen the deck when viewed from the dwelling at 66 
The Summit Road. 

It is worthy to note that a shed may be erected with a rear boundary setback of 
900mm and having a height of 4.8m as acceptable Development Provisions 
under the DCP. 

 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

No planning agreement has been offered or entered into relating to the site. 
 
iv) any matters prescribed by the Regulations: 
 
New South Wales Coastal Policy 

The proposed development is consistent with the objectives and strategic actions of 
this policy.  
 
Demolition of buildings AS 2601  - Cl 66 (b) 
 
Demolition not required/proposed. 
 
v) any coastal zone management plan (within the meaning of the Coastal 

Protection Act 1979), that apply to the land to which the development 
application relates: 

 
None applicable. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting 

• The proposal will be unlikely to have any adverse impacts to existing adjoining 

properties and satisfactorily addresses the public domain. 

• The proposal is considered to be consistent  with other residential development 

in the locality and adequately addresses planning controls for the area. 

• There is no adverse impact on existing view sharing. 

• There is no adverse privacy impacts. 

• There is no adverse overshadowing impacts. The proposal does not prevent 

adjoining properties from receiving 3 hours of sunlight to private open space 
and primary living areas on 21 June. 

 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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Access, Transport & Traffic 

The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Utilities 

Telecommunication and electricity services are available to the site. 
 
Stormwater 

No easement to rear of property.  No controls required as decking is spaced allowing 
storm water to disperse over ground. 
 
Water Supply 

Service available – not applicable. 
 
Sewer 

The location of the sewer main has been determined by camera inspection and the 
location marked on site. The deck is designed to cantilever 1m for the rear part which 
will allow for adequate separation between the sewer main and deck footings. 
 
Heritage 

This site does not contain or adjoin any known heritage item or site of significance. 
 
Other land resources 

No adverse impacts anticipated. The site is within an established urban context and 
will not sterilise any significant mineral or agricultural resource 
 
Water cycle 

The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle 
 
Soils 

The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air & Micro-climate 

The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution.  
 
Flora & Fauna 

Construction of the proposed development will not require any removal/clearing of 
any significant vegetation and therefore will be unlikely to have any significant 
adverse impacts on biodiversity or threatened species of flora and fauna.  Section 5A 
of the Act is considered to be satisfied. 
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Waste 

Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated 
 
Energy 

No adverse impacts anticipated.  
 
Noise & Vibration 

No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours 
 
Bushfire 

The site is identified as being bushfire prone. The proposed deck (Class 10a) is 
greater than 10m from the dwelling so does not require additional bushfire 
construction measures as permitted by Cl4.3.6(f) Planning for Bushfire Protection 
2006. 
 
Safety, Security & Crime Prevention 

The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. 
 
Social Impact in the Locality 

Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic Impact in the Locality 

No adverse impacts. 
 
Site Design and Internal Design 

The proposed development design is satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction 

No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative Impacts 

The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 

The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
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(d) Any submissions made in accordance with this Act or the Regulations: 

Following exhibition in accordance with DCP 2013, one submission was received. An 
additional submission was received from the same adjoining owner after revised 
plans were forwarded for comment. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

1.5m setback from rear 
boundary is inadequate. 

The setback is considered satisfactory due to the 
deck size, height and anticipated infrequent use. 
Other larger structures (sheds) are permitted at a 
900mm of a rear setback. Length of deck at 1.5m 
setback is 8.028m. 

Deck will have an impact on 
privacy. The proposed 
privacy screen at 1.5m high 
will not provide adequate 
privacy. 

A 1.5m high privacy screen has been provided in a 
position to protect privacy to the kitchen window & 
outdoor primary living area located at the rear of the 
dwelling. The privacy screen at 1.5m high is 
provided for casual screening as there is 
approximately 13m separation between the 
proposed deck and the closest part of the primary 
outdoor open space on the property to the rear. 

Deck will be an eyesore The applicant has kept vegetation at the rear 
boundary to reduce visual impact. Applicant has 
amended plans to reduced deck size, height and 
length along rear boundary.  

Deck construction requires 
vegetation removal in 
contradiction to council 
requirements 

The applicant proposes the removal of 1 small tree 
and has incorporated the remaining trees into the 
deck i.e. trees extend through the floor of the deck 
as shown on the perspective plan.  

 
(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

Development contributions are not required to be levied for this application. 
 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development, is not contrary to the public's 
interest and will not have a significant adverse social, environmental or economic 
impact. It is recommended that the application be approved, subject to the 
recommended conditions of consent provided in the attachment section of this report. 
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Attachments 
 
1View. DA2015 - 0962 Plan 
2View. DA2014 - 0962 Recommended Conditions 
3View. DA2014 - 962 Submission - Snowdon 22012015 
4View. DA2014 - 962 Submission - Snowdon 26042015  
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Item: 06 
 
Subject: DA2014 - 988.1 - ADDITIONS TO HOTEL - SHADE STRUCTURE - LOT 

3 DP 1040459, 2-6 HORTON STREET, PORT MACQUARIE 

Report Author: Jesse Dick 
 

 
 

Property: Lot 3 DP 1040459, 2-6 Horton Street, Port Macquarie 

Applicant: All About Planning Pty Ltd 

Owner: Royal Bayside Pty Ltd 

Application Date: 24 December 2014 

Estimated Cost: $175,000 

Location: Port Macquarie 

File no: DA2014 - 988 

Parcel no: 39054 

Alignment with Delivery Program 

4.9.2  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2014 - 988 for Additions to Hotel (Shade Structure) at Lot 3, DP 
1040459, No. 2-6 Horton Street, Port Macquarie, be determined by granting 
consent subject to the recommended conditions. 
 
 

Executive Summary 
 

This report considers a Development Application for the removal of an existing shade 
structure and the construction of a new shade structure at the subject site, and 
provides an assessment of the application in accordance with the Environmental 
Planning and Assessment Act 1979. 
 
Following exhibition of the application, one (1) submission has been received. 
 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 1167m². 
 
The site is zoned B3 Commercial Core in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The subject site comprises two structures being the ‘Royal Hotel’ building dating from 
approximately 1877 and a more recent (c 2000) small two storey building located at 
the southern end of the site which is occupied by commercial premises. The Royal 
Hotel building currently comprises various uses including restaurants, shops, offices 
and ‘The Beach House’ bar. The Beach House has been operating from the subject 
premises since 2000 (approx) with approval being granted under DA1999 - 355.  
 
Prior to this, the space occupied by The Beach House was used by the Riverview 
Bar & Restaurant which also utilised the outdoor dining area on the northern side of 
the building (i.e. abutting Town Green). It is noted that an awning was approved over 
the outdoor dining/bar area under BA1994 - 605, therefore confirming the use of this 
area as a covered outdoor dining/bar area for at least the past 20 years. 
 
Abutting the subject site to the south is the Heritage Listed ‘Macquarie Hotel’. 
Abutting the site to the east is the ‘Rydges’ residential flat building comprising 
apartments and holiday accommodation over 9 storeys, the ground floor contains 
various uses including ‘Zebu’ bar and grill and various shops. To the north and west 
of the site is the grassed open public recreation area known as the ‘Town Green’.  
 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

Removal of the existing shade structure and supporting steel posts which are 
located over the outdoor dining area on the northern side of the building (abutting 
Town Green). 

Removal of several existing elements from the façade of the building including a 
canvas and metal valence panelling structure and roller blinds located under the 
verandah fascia. 

Construction of a new shade structure comprising retractable roof and wall panels 
and metal posts. 

 
Refer to attachments at the end of this report for details and plans. 
 
Application Chronology 
 

24/12/2014 - Application lodged with Council. 

8/1/2015 - Application referred to OEH under Clause 5.10 (7) of LEP. 

14/1/2015 - Submission received. 

22/1/2015 - Additional information requested from Applicant. 

30/1/2015 - Meeting held with applicant to discuss additional information request. 

30/1/2015 - Application forwarded to Essential Energy for their comment 
(comment sought on impacts of proposed development on sub-stations located 
adjacent to outdoor dining area). 

10/2/2015 - Council’s Heritage Adviser reviewed DA & requested additional 
information from applicant. 

11/2/2015 - Comments received from OEH. 

16/2/2015 - Additional information requested from Applicant. 
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18/2/2015 - Additional information received from Applicant. 

19/2/2015 - Additional information forwarded to Essential Energy. 

19/2/2015 - Additional information requested from Applicant. 

23/2/2015 - Comment received from Essential Energy. 

24/2/2015 - Meeting held with applicant, Planning Manager, Owners and 
Architects to discuss application. 

3/3/2015 - Information received from applicant on OEH Conditions and Acoustic 
Matters. 

4/3/2015 - Information sought from OEH on proposed conditions. 

19/3/2015 - Information received from OEH on proposed conditions. 

1/4/2015 - Additional information received from applicant including revised plans. 

7/4/2015 - Final plans forwarded to Essential Energy for their comment. 
Comments received. 

14/4/2015 - Council’s Heritage Adviser reviewed final plans. 
 

3. STATUTORY ASSESSMENT 
 
Section 79C(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy No.55 – Remediation of Land  
 
In accordance with clause 7, following an inspection of the site and a search of 
Council records, the subject land is not identified as being potentially contaminated 
and is suitable for the intended use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture  
 
In accordance with clause 15C, given the nature of the proposed development, 
proposed stormwater controls and its’ location, the proposal will be unlikely to have 
any identifiable adverse impact on any existing aquaculture industries within the 
nearby Hastings River approximately 48m to the North of the site.  
 
State Environmental Planning Policy No. 64 – Advertising and Signage  
 
The proposed development included a proposed advertising signage in the form of 
business identification signage . However this sign was considered un-necessary and 
a detractor to the Heritage aesthetic and coherent historical appeal of the Royal Hotel 
building. The proposed sign was within close proximity to an existing awning sign 
which already advertises the operation of the business onsite. The sign was 
proposed to be located on Council owned land. For these reasons the signage is this 
application. 
 
State Environmental Planning Policy 71 – Coastal Protection 
 
The site is located within a coastal zone as defined in accordance with clause 4 of 
SEPP 71.  
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The site is further identified as being within a sensitive coastal location in accordance 
with clause 18 of SEPP 71 (land within 100m of mean high water mark of an estuary 
bay - in this case, the Hastings River).  
 
No Subdivision of the land is proposed therefore no Master plan is required, 
furthermore no Master plan waiver (issued by the Minister) is required.  
 
In accordance with clause 5, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency.  
 
Having regard to clauses 2, 8 and 12 to 16 of SEPP 71 and clause 5.5 of Hastings 

LEP 2011 inclusive the proposed development will not result in any of the 
following:  

 
a) any restricted access (or opportunities for access) to the coastal foreshore (see 

comments under DCP assessment below);  
b)  any identifiable adverse amenity impacts along the coastal foreshore and on the 

scenic qualities of the coast(see comments under DCP assessment below);  
c)  any identifiable adverse impacts on any known flora and fauna (or their natural 

environment);  
d)  subject to any identifiable adverse coastal processes or hazards;  
e) any identifiable conflict between water and land based users of the area;  
f)  any identifiable adverse impacts on any items of archaeological/heritage (including 

Aboriginal / European) - (See comments under ‘Heritage’ heading below);  
g)  reduce the quality of the natural water bodies in the locality (due to effluent & 

stormwater disposal, construction impacts, landuse conflicts);  
h)  adverse cumulative impacts of the proposed development on the environment;  
i)  development within a zone to be consented to as if it were in a neighbouring zone.  
 
In particular, the site is predominately cleared and located within an area zoned for 
commercial purposes.  
 
Port Macquarie-Hastings Local Environmental Plan 2011 

In accordance with clause 2.2, the subject site is zoned B3 - Commercial Core.  

In accordance with clause 2.3(1) and the B3 - Commercial Core zone landuse table, 
the proposed development for additions to a Commercial Premises - Food & Drink 
Premises is a permissible landuse with consent.  

The objectives of the B3 - Commercial Core zone are as follows:  

•  To provide a wide range of retail, business, office, entertainment, community and 
other suitable land uses that serve the needs of the local and wider community.  

•  To encourage appropriate employment opportunities in accessible locations.  

•  To maximise public transport patronage and encourage walking and cycling.  

•  To ensure that new residential accommodation and tourist and visitor 
accommodation within the zone does not conflict with the primary function of the 
centre for retail and business use.  

•  To provide for the retention and creation of view corridors and pedestrian links 
throughout the Greater Port Macquarie city centre. 

In accordance with clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following:  

- The proposal is a permissible landuse. 
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- The proposal is considered to be a suitable land use that serves the needs of 
the local and wider community.  

- The proposal retains an appropriate employment opportunity in an accessible 
location. 

- The proposal will ensure a primary function (entertainment) within the 
commercial core is retained.  

- The proposal does not remove or restrict any existing pedestrian links nor does 
it remove or restrict any significant view corridors. 

  

In accordance with clause 4.1, the current lot size is (1167m²). No minimum lot size 
applies to the subject land. Further current lot size is not proposed to change as no 
subdivision is proposed under this application.  

In accordance with clause 4.3, the maximum overall height of the proposed shade 
structure above ground level (existing) is 4.8m (approx) which complies with the 
standard height limit of 13.0m applying to the site.  

In accordance with clause 4.4, the floor space ratio of the development is not subject 
to change as a result of this development.  

In accordance with Clause 5.5 - Development within the coastal zone: relevant 
objectives of this clause are addressed by SEPP 71 section - see above. Relevant 
Climate Change & Coastal Hazard implications are addressed under Clause 7.3 
below. 

In accordance with clause 5.9, no listed trees under Development Control Plan 2011 
are proposed to be removed.  

In accordance with Clause 5.10 – Heritage: The site contains and also adjoins known 
heritage items or sites of significance (including archaeological significance). See 
comments under ‘Heritage’ heading below. Appropriate conditioning has been 
recommended with comments & conditions by the Office of Environment & Heritage 
being incorporated into the consent.  

In accordance with clause 7.1, the site has class 3 potential acid sulphate soils. The 
proposed development does not include any excavation extending 1.0m below the 
natural surface level, therefore no adverse impacts are expected to occur to the 
potential Acid Sulphate Soils which may be found on site.  

In accordance with clause 7.3, the site is land within a mapped “flood planning area” 
(Land subject to flood discharge of 1:100 annual recurrence interval flood event (plus 
0.9m East of the Pacific Highway) In this regard the following comments are provided 
which incorporate consideration of the objectives of Clause 7.3 & Council’s Interim 
Flood Policy 2007:  

The proposal is compatible with the flood hazard of the land taking into account 
projected changes as a result of climate change  

The proposal will not result in a significant adverse affect on flood behaviour that 
would result in detrimental increases in the potential flood affectation of other 
development or properties.  

The proposal is not likely to significantly adversely affect the environment or cause 
avoidable erosion, siltation, destruction of riparian vegetation or a reduction in the 
stability of river banks or watercourses  

The proposal is not likely to result in unsustainable social and economic costs to the 
community as a consequence of flooding.  
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In accordance with Clause 7.4 – Flood risk management – land between the flood 
planning area and the line that is shown as the probable maximum flood level on the 
Flood Planning Map and/or land surrounded by the flood planning area. The 
proposed development does not contravene the objectives of Clause 7.4.  

In accordance with clause 7.13, satisfactory arrangements are in place for provision 
of essential services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development. 
 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
Nil. 
 
(iii) any Development Control Plan in: 
 
Port Macquarie-Hastings Development Control Plan 2013 
 

Development Provisions Proposed Complies 

Setbacks: 
A zero metre setback to 
ground floor is preferred in all 
business zone developments. 

A zero metres setback to the 
northern property boundary is 
proposed. 

Yes 

Roof Form: 
Variations in roof form 
including the use of skillions, 
gables and hips are to be 
provided in the development. 
 
In an established street, roof 
form and materials shall be 
consistent or complementary 
to those developments in that 
street. 
 
Roof design shall generate an 
interesting skyline and be 
visually interesting when 
viewed from adjoining 
developments.  

The skillion roof shade structure is 
considered to be complementary 
to the design of the existing 
building and also adequately 
addresses the open space area 
surrounding the site. 

Yes 

Building  Facades,  
Materials  & Finishes: 
 
Variations in roof materials 
shall be used.  
 
 
Colours, construction 
materials and finishes should 
respond in a positive manner 
to the existing built 
Form, character and 
architectural qualities of the 
street. 
 
 

The roof of the awning shall use a 
canvas and fabric membrane 
which is complementary to the 
galvanises iron used on the first 
floor verandah. 
 
See comments under the 
‘Heritage’ section below. The 
colours, construction materials and 
finishes are considered to have 
desired architectural qualities 
which harmonizes well with the 
streetscape, public open space 
and the heritage building itself. 
 
The proposed shade structure has 

Yes 
 
 
 
 
 
 
Yes 
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Building facades should be 
designed to reflect the 
orientation of the site 
incorporating environmental 
control devices, e.g. sun 
shades, ventilation vents, 
overhangs, building recesses, 
eaves, as an integrated 
design feature of the building. 

been designed to be an integrated 
design feature of the building 
whilst also incorporating 
environmental control to ensure 
the comfort of patrons. 

 
 
Yes 

Where traditional frontages 
and facades set the 
architectural theme for parts 
of a Centre, infill buildings or 
alterations respect and reflect 
the architectural qualities and 
traditional materials of those 
buildings, but do not 
necessarily imitate historical 
architectural styles. 

See comments under the 
‘Heritage’ section below. The infill 
alterations respect and reflects the 
architectural qualities of the 
existing building, but does not 
necessarily imitate historical 
architectural styles. 
 

Yes 

Active ground floor uses are 
to be accessible and at the 
same level as the footpath.  

The outdoor dining area is 
accessible from the footpath 
surrounding the subject site. 

Yes 

Restaurants, cafés and the 
like shall provide open able 
shop fronts to the footpath but 
must not encroach into 
footpath. 

The outdoor dining area provides 
an interface between the building 
and the surrounding 
footpaths/open space area. 

Yes 

Awnings: 
Continuous shelter from the 
weather is to be provided for 
the full extent of the active 
street frontage. 

The awning will provide a 
continuous shelter from the 
weather for the full extent of the 
active street frontage. 

Yes 

Any awnings are to be 
horizontal or near horizontal 
(maximum pitch of 10%).  

The awning has a steeper roof 
pitch to complement the design of 
the heritage building to which it will 
attach. A 10% roof pitch is not 
considered to be a suitable roof 
pitch in this instance as it will 
create an awkward structure which 
will not be sympathetic with the 
aesthetic of the heritage building. 

No, 
However 
this 
requireme
nt is not 
considered 
appropriat
e on a 
Heritage 
building 
which 
typically 
has roof 
pitches 
which 
exceed 
this pitch 
amount. 

All contiguous awnings must 
be of consistent height and 

The awning is a consistent height 
and depth and is comprised of 

Yes 
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depth and of complementary 
design and materials.  

complementary design and 
materials. 

Awning shall wrap around 
street corners and contribute 
to the articulation and focal 
design of corner buildings.  

The awning does not wrap around 
the building however this is not 
necessary as the outdoor dining 
area does not extend around the 
corner of the building. 

No, 
however 
considered 
acceptable
. 

Materials shall ensure high 
quality design and amenity in 
the public domain.  

The awning is considered to be a 
high quality design. 

Yes 

Under awning lighting shall 
comply with AS/NZS1158. 

To be conditioned Yes 

Awnings are designed and 
constructed to encourage 
pavement dining in areas 
identified for pavement dining, 
along the foreshore and in 
piazzas. 

The awning will encourage 
pavement dining along the 
foreshore. 

Yes 

Landscaping: 
A landscape plan shall be 
submitted with the 
development application and 
include:  

Existing vegetation; and  

Existing vegetation 
proposed to be removed; 
and  

Proposed general planting 
and landscape treatment; 
and  

Design details of hard 
landscaping elements and 
major earth cuts, fills and 
any mounding; and  

Street trees; and  

Existing and proposed 
street furniture including 
proposed signage. 

No landscaping is proposed, 
however all existing landscaping is 
proposed to be retained. This has 
been conditioned. 

Yes 

Fencing for security or privacy 
shall not be erected between 
the building line and the front 
boundary of a site. 

Fencing has been installed without 
consent on the site which 
surrounds the two Sub-stations at 
the eastern end of the subject site. 
However this fencing is considered 
appropriate in this circumstance as 
the fencing provides a visual 
barrier to the existing sub-stations 
so that they are no longer visible 
from Town Green.  
The fencing shall be approved 
under this consent, refer to 
conditions for details. 

No, 
however 
considered 
acceptable 

Where fences are erected, 
landscaping of an appropriate 
height and scale shall be 

Landscaping around the fence is 
not considered appropriate in this 
instance. The sub-stations are at 

No, 
however 
considered 
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provided to screen the fence 
and achieve an attractive 
appearance to the 
development when viewed 
from the street or other public 
place. 

risk of combusting as a result of 
the nature of their operation, 
therefore vegetation is not 
encouraged in this instance.  

acceptable 
given utility 
function. 

Gateways &  Landmark Sites: 
The design of buildings on 
corner sites or at the ends of 
business or commercial 
zones, shall emphasise the 
importance of the corner as a 
focal point.  

The design of the building is 
already considered to emphasize 
the importance of the corner as a 
focal point due to the inherent 
pleasing design of a two storey 
Victorian hotel structure. 

Yes 

Signage: 
Signage is provided at the 
entries to the development 
detailing the services 
available within the centre 
and where they are located.  

Existing signage is currently 
located at the entries to the 
development which detail the 
services available. No additional 
signage is permitted under this 
application. See comments under 
SEPP 64 (Advertising & Signage) 
above. 

Yes 

Outdoor Dining: 
A minimum footpath 
clearance width (Note: 
Footpath clearance 
measurements are taken from 
the edge of the building 
(shoreline) or property 
boundary to the back of the 
chair (at a distance out from 
the table to equate with 
someone seated in the chair). 
An outdoor dining area 
includes all items such as 
umbrellas, tables and chairs, 
planter boxes associated with 
the use) of:  

1.8m for high volume 
pedestrian areas; or  

1.5m in all other 
circumstances;  

is to be maintained between 
the immediate front of the 
building (shoreline) and the 
proposed outdoor dining area. 

All outdoor dining is proposed 
within the premises, no footpath 
dining is proposed.  
 
An outdoor dining area items 
includes tables, chairs etc are 
being maintained between the 
immediate front of the building 
(shoreline) and the proposed 
outdoor dining area. 

Yes 

 
 
Assessment Checklist for DCP 2013 – Part 5, Port Macquarie Town Centre, 
Block 3 Controls 
 
The development is considered to meet both the short and long term strategic block 
controls for Block 2. The development meets the setback, articulation and 
landscaping requirements for this block and also interacts well with the public open 
space which surrounds this site.  
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DCP 2013: General Provisions 

DCP 
Objective 

Development 
Provisions 

Proposed Complies 

2.7.2.2 Design addresses 
generic principles of 
Crime Prevention 
Through Environmental 
Design guideline: 

Casual surveillance 
and sightlines 

Land use mix and 
activity generators 

Definition of use and 
ownership 

Lighting 

Way finding 

Predictable routes 
and entrapment 
locations 

No adverse impacts 
expected due to 
continuation of use and 
the provision of the shade 
structure. 

Yes 

 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

Nil. 
 
iv) any matters prescribed by the Regulations: 
 
New South Wales Coastal Policy 
 
The proposed development is consistent with the objectives and strategic actions of 
this policy. 
 
v) any coastal zone management plan (within the meaning of the Coastal 

Protection Act 1979), that apply to the land to which the development 
application relates: 

 
None are applicable to this site. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
The proposed development is not considered to have any adverse impact on the 
locality with regards to the objectives of the Coastal Policy. 
 
Demolition of buildings AS 2601  - Cl 66 (b) 
The proposed development is capable of being undertaken in accordance with this 
Standard and has been conditioned accordingly. 
 
Context & Setting 
 
The site has a general street frontage orientation to Horton Street & ‘Town Green’. 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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The subject site is located within the Town Green precinct. Adjoining the site to the 
east is an existing residential and commercial building (Rydges) comprising multiple 
units and commercial uses over 9 storeys. Adjoining the site to the south is the 
Heritage Listed Macquarie Hotel Building. Adjoining the site to the west is the Town 
Green & Horton Street.  
 
The proposal does not have significant adverse lighting impacts. 
 
There are no significant adverse privacy impacts. 
 
There are no adverse overshadowing impacts.  
 
The proposal does not prevent adjoining properties from receiving 3 hours of sunlight 
to private open space and primary living areas on 21 June. 
 
Access, transport and traffic 
 
The proposal will be unlikely to have any adverse impacts within the immediate 
locality in terms access, transport and traffic.  
 
Water Supply Connection 
 
Service available - no new connections required. 
 
Sewer Connection 
 
Service available - no new connections required. 
 
Stormwater 
 
The development proposes to connect new downpipes into Council’s stormwater 
network located within Town Green. A Section 68 approval will be required for the 
proposed works. Details of compliance with recommended conditions will be required 
to be supplied prior to construction. 
 
Other Utilities 
 
Telecommunication and electricity services are available to the site. 
 
Heritage 
 
Following a site inspection (and a search of Council records), no known items of 
Aboriginal heritage exist on-site. However items of European heritage significance 
exist on the property. A search of Council’s archaeological mapping shows that the 
development site has the potential to contain archaeological items associated with 
the use of the site during the convict era. 
 
Council’s heritage advisor has assessed the application and raised no objection to 
the works proposed. All concerns regarding the visual impact of the proposed 
development on the ‘Royal Hotel’ building were addressed in the revised plans which 
were commissioned by the Applicant throughout the DA assessment process. The 
plans provided by Hamilton Hayes Henderson Architects were considered 
satisfactory and allowed the Heritage advisor to properly assess the visual 
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characteristics of the proposed shade structure. The Heritage Advisers comments on 
the proposed development were as follows:  
 
The revised documentation shows a better resolved detailing of the proposal and a 
clear representation of the appearance of the shade structures fully extended and 
retracted. 
 
The detailing shows guttering and downpipe configuration around the structure as 
well as the integration of light fittings and their mounting. 
 
The revised proposal has incorporated what has been asked of by Council in past 
discussions/ site meeting and the documents provided give a higher degree of 
certainty as to what the impact of the shade structure will be. 
 
Colour 
While the Sunworker Burgundy fabric is complementary to the verandah roofing, and 
this is reinforced in the north elevation, the Sunworker Iron is preferred, so as to 
distinguish it from the core building colour scheme, but also to be a neutral 
intervention as opposed to “making a bold statement”. The grey colour will also result 
in two benefits in the long term: 
 
•  The grey will not retain heat and re-radiate heat to the patrons below and 
•  Should a change in colour scheme be considered in the future, the grey will 

provide a neutral foil for any contemporary scheme. 
 
Lights: Stainless steel light fittings, small and unobtrusive are preferred rather than 
introducing some look-alike “heritage” fittings. 
The diagrammatic item shown in Detail 1 on drawing number TP 1006 amounts to 
what I would consider a non-intrusive fitting. 
 
Signage: I agree that no additional signage is required on the building, particularly at 
the western end. 
 
Timber: Comments in relation to new timber interventions being hardwood is agreed. 
 
Paling Fence: The timber paling fence around the sub-station should be approved, 
however it should be painted in a light colour, similar to Dulux Clotted Cream or 
equivalent to the external wall colour of the Hotel. 
 
The development was also referred to the NSW Heritage Council (a branch of the 
NSW Office of Environment & Heritage) who provided comments and conditions 
which were requested to form part of the consent. Of primary concern to the OEH 
was the potential for archaeological items of significance to be discovered as a result 
of the location of the proposed development which is within the Convict settlement 
precinct of the town centre. OEH recommended that conditions relating to excavation 
and ground penetration be incorporated into the consent. Appropriate conditioning 
has been incorporated into the consent in accordance with NSW Office of 
Environment & Heritage recommendations. As a result of these measures any 
adverse impacts to the archaeological significance of the site are anticipated to be 
minimized. 
 
Other land resources 
 
No adverse impacts anticipated. The site is within an established urban context and 
will not sterilize any significant mineral or agricultural resource. 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/05/2015 

Item 06 

Page 43 

 
Water cycle 
 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils 
 
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity. 
 
Air and microclimate 
 
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna 
 
Construction of the proposed development will not require any removal/clearing of 
any vegetation and therefore will be unlikely to have any adverse impacts on 
biodiversity or threatened species of flora and fauna. 
 
Waste 
 
No adverse impacts anticipated. 
 
Noise 
 
Due to the nature of the proposal (being a replacement shade structure only), there is 
not considered scope to require the proponent to provide any additional noise 
attenuation. The development does not involve a change to the operating hours or 
changes to the venue in terms of the operations on site.  
  
Further, difficulty is posed by the pad mounted substations at the northern end of the 
site. For fire safety reasons no development can occur within 3.0m of the 
substations, preventing an awning over the sub stations. The removal of roof section 
which was proposed to extend over the sub stations has compromised any noise 
attenuation which may have been provided by the shade structure over this area. 
  
No withstanding the above limitations, Council staff raised the matter of noise 
attenuation with the applicants throughout the assessment process in order to 
determine whether the venue is operating within the stipulated licence conditions for 
the venue. An extract of the acoustic assessment was  received with the following 
relevant matters being summarised below: 
   
  
‘3 Introduction 
The aim of the assessment was to undertake the field-calibration of the installed 
sound limiting system set to levels that would result in emitted noise levels in 
compliance with the venue's licence conditions. 
  
10 Recommendations 
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The limiting threshold of the emitted noise levels monitored via the real-time 
monitoring system be maintained at 70 dB(A) after 2100 hours each day to take into 
account the quieter background noise in the area in the hours prior to midnight. 
  
11 Conclusion 
Amenity Acoustics has undertaken the field-calibration of the installed sound limiting 
system at The Beach House Café & Bar, set to levels that result in emitted noise 
levels in compliance with the venue's OLGR’s standard LA10 noise licence 
conditions, notwithstanding a minor rounded non-compliance of less than 1 dB in the 
31.5 Hz octave band. 
 
The limiting threshold of the emitted noise levels monitored via the real-time 
monitoring system is to be maintained at 70 dB(A) for post-2100 hours operation 
each day to take into account the quieter background noise in the area in the hours 
prior to midnight. 
   
The acoustic assessment confirmed that the venue met the Office of Liquor & 
Gaming (OLGR) requirements for noise levels and also met the venue’s licence 
conditions for noise attenuation. 
  
It is considered that as the subject application involves no change in use to the 
existing outdoor area and that the development is primarily the replacement of a 
shade structure with another, then noise is not technically triggered as a relevant 
assessment matter. 
 
A condition has been recommended on the consent to restrict the placement of any 
speakers within the area covered by the shade structure. Further, an additional 
condition has been placed on the consent which requires the shade cover to be fully 
closed after 9.00pm, 7 days a week. 
   
Bushfire 
 
The site is not identified as being bushfire prone. 
 
Safety, security and crime prevention 
 
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. 
 
Social impacts in the locality 
 
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality 
 
No adverse impacts. Likely positive impacts can be attributed to the construction of 
the development. 
 
Site design and internal design 
 
The proposed development design is satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
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Construction 
 
Whilst it is acknowledged that the potential for adverse impacts on neighbouring 
properties exists with the construction of the proposal, the impacts are considered 
acceptable due to the short term nature of the construction activities required on site. 
 
Cumulative impacts 
 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
Natural Hazards 
 
Councils Environmental Projects Officer has assessed the development and has not 
flagged any natural hazard concerns specifically regarding coastal erosion or flooding 
which would be prohibitive to the carrying out of the development. 
 
(c) The suitability of the site for the development: 
 
It is considered that the proposed development is compatible with other development 
in the area. In this regard, the development is considered to broadly satisfy the 
planning controls for the area and is not expected to impact adversely on the wider 
public interest. 
 
Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
One (1) written submission was received following public exhibition of the application. 
 
Key issues raised in the submission received and comments in response to these 
issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

Unconvinced about the 
acoustic effectiveness of the 
retractable shades to deal 
with the noise problem.  
 
There is the possibility that 
the ‘acoustic layer’ could be 
left in the open position at 
times leaving no noise 
protection. 

Refer to noise comments above. 
 
A condition has been placed on the consent 
requiring both layers of the shade cover to be fully 
closed by 9.00pm, 7 days a week. 

The DA plan appears to show 
the awning to be open on the 
eastern side This differs from 
the Manager’s comments 
describing the eastern end to 
be fully enclosed with a six 
foot wall and acoustic material 
above. 

The eastern end of the shade structure is open due 
to the two pad mounted electricity substations which 
are located at the eastern end of the Royal Hotel 
site. For fire safety and access reasons the shade 
structure has been left open at this end. Essential 
Energy have provided comment on the 
development application and have advised that they 
are comfortable with the shade structure as shown 
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 on the plans. 
 
Throughout the assessment of this development 
application consideration was given towards the 
potential for the provision of a solid wall at the 
eastern end of the site. However given the building 
has considerable appeal of from Town Green and 
the building is also Heritage Listed it was 
considered that any structure which blocked the 
eastern end of the building was not appropriate for 
the building as it would compromise the historical 
aesthetic of the building and also be detrimental to 
the appeal of the building when viewed from Town 
Green. 
 
It is noted that any previous discussions are not 
considered to be a matter for consideration in the 
determination of this development application. The 
development has been assessed based on the 
information proposed and has been considered to 
be an appropriate development given the 
constraints of the site. 

Concern that the proposal is 
principally aimed at 
providing for the patron’s 
protection from the sun and 
rain (currently ‘open air’) 
however will be inadequate 
to meet the very real 
problem of noise. 

Refer to noise comments above. 
 
A condition has been recommended on the consent 
to restrict the placement of any speakers within the 
area covered by the shade structure. Further, an 
additional condition has been placed on the consent 
which requires the shade cover to be fully closed 
after 9.00pm, 7 days a week. 

 

Limitations be placed on 
their activation to ensure 
they are (both) kept fully 
extended during periods of 
darkness, and at all times if 
music is played externally. - 
I believe this would assist 
considerably in reducing the 
noise output. 

This request was considered reasonable given the 
nature of the shade structure being predominantly 
to be adjustable during daylight hours. As the shade 
structure will not be necessary to control the sun 
penetration during night times, the shade structure 
has been required to be closed during night hours. 
 
Music being played outside during daylight hours 
will need to meet OLGR licence requirements. The 
shade structure has not been conditioned to remain 
closed when music is being played throughout the 
day. 
 
A condition has been placed on the consent which 
requires the shade cover to be fully closed after 
9.00pm, 7 days a week. 

There may well be other 
areas that would assist in 
noise reduction that the 
experts involved could 
consider (without affecting the 
concept). 

 

The application involves no change in use to the 
existing outdoor area and that the development is 
primarily the replacement of an existing shade 
structure. The proposal itself is not considered to 
result in an adverse noise impact. 
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(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

Development contributions are not required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993 as no intensification or enlargement of the site is proposed.  
 

Development contributions are not required under Section 94 of the 
Environmental Planning and Assessment Act 1979 towards roads, open space, 
community cultural services, emergency services and administration buildings as 
the development does not contain any residential component or carparking 
shortfall.  

 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development, is not contrary to the public's 
interest and will not have a significant adverse social, environmental or economic 
impact. It is recommended that the application be approved, subject to the 
recommended conditions of consent provided in the attachment section of this report. 
 
 

Attachments 
 
1View. DA2014 - 0988 Plans 
2View. DA2014 - 0988 Heritage Council Comments 
3View. DA2014 - 0988 Recommended Conditions 
4View. DA2014 - 0988 Submission - Crowther  
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Item: 07 
 
Subject: DA2015 - 0075 - ADDITIONS TO DWELLING INCLUDING A CLAUSE 

4.6 VARIATION TO CLAUSE 4.3 (HEIGHT OF BUILDINGS) OF THE 
PORT MACQUARIE HASTINGS LOCAL ENVIRONMENTAL PLAN 
2011 AT LOT 29 DP 31035, 14 ARAKOON AVENUE, PORT 
MACQUARIE 

Report Author: Clint Tink 
 

 
 

Property: Lot 29 DP 31035, 14 Arakoon Avenue, Port Macquarie 

Applicant: J & E Miller (Builder) Pty Ltd 

Owner: J B Naldrett 

Application Date: 14 April 2015 

Estimated Cost: $188,000 

Location: Port Macquarie 

File no: DA2015 - 0075 

Parcel no: 642 

Alignment with Delivery Program 

4.9.2  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2015 - 0075 for additions to dwelling including a Clause 4.6 variation 
to Clause 4.3 (height of buildings) of the Port Macquarie Hastings Local 
Environmental Plan 2011 at Lot 29 DP 31035, No. 14 Arakoon Avenue, Port 
Macquarie, be determined by granting consent subject to the recommended 
conditions. 
 
 

Executive Summary 
 

This report considers a development application for additions to a dwelling at the 
subject site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, two submissions were received. 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 594.4m². 
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The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

 
 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

Additions to a dwelling that is currently single storey with a two storey component 
above a cut in garage. Following the proposed additions, the dwelling will change 
to two storey with a three storey component in the garage area. 

Clause 4.6 variation is proposed to Clause 4.3 (Height of Buildings) of Port 
Macquarie-Hastings Local Environmental Plan 2011. 

Two submissions received during exhibition period 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

10/2/2015 - Application lodged with Council. 

13/2/2015 - Council staff requested the height be clarified and Clause 4.6 
variation be submitted. 

20/2/2015 - Above request was resent to applicant. 

25/2/2015 to 10/3/2015 - Exhibition period. 

6/3/2015 - Exhibition material emailed to neighbour. 

12-13/3/2015 - Discussion between applicant and assessing officer regarding the 
previous request for additional information. 

18/3/2015 - Site inspection carried out. Site inspection revealed the submitted 
plans did not completely match the house erected onsite. As a result, Council 
staff requested revised plans. Existing roof profile was also requested to be 
shown on the plans to help understand changes in height. 

18-31/3/2015 - Discussion between Council staff and the applicant regarding the 
revised plans. Plans received 31/3/2015. 

1/4/2015 - Revised plans provided to objectors. 

7/4/2015 - Another site inspection was carried out to review the height and impact 
on views based on the revised plans. As a result of the inspection, applicant was 
requested to provide further detail on the impact on views. 

14/4/2015 - Site inspection was arranged with height poles installed on the 
dwelling. 

15/4/2015 - Discussion with applicant regarding height poles. 

16/4/2015 - Site inspection photos sent to the objector who could not attend site 
inspection. 
 

3. STATUTORY ASSESSMENT 
 
Section 79C(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy 44 - Koala Habitat Protection 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required. 
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State Environmental Planning Policy 55 – Remediation of Land 

In accordance with clause 7, following an inspection of the site and a search of 
Council records, the subject land is not identified as being potentially contaminated 
and is suitable for the intended use. 

State Environmental Planning Policy 62 - Sustainable Aquaculture 

In accordance with clause 15C, given the nature of the proposed development, 
proposed stormwater controls and its location; the proposal will be unlikely to have 
any identifiable adverse impact on any existing aquaculture industries. 
 
State Environmental Planning Policy 71 – Coastal Protection 

The site is located within a coastal zone as defined in accordance with clause 4 of 
SEPP 71. 

In accordance with clause 5, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 

Having regard to clauses 8 and 12 to 16 of SEPP 71 and clause 5.5 of Hastings LEP 
2011 inclusive the proposed development will not result in any of the following: 

a) any restricted access (or opportunities for access) to the coastal foreshore 

b) any identifiable adverse amenity impacts along the coastal foreshore and on 
the scenic qualities of the coast 

c) any identifiable adverse impacts on any known flora and fauna (or their 
natural environment) 

d) being subject to any identifiable adverse coastal processes or hazards 

e) any identifiable conflict between water and land based users of the area 

f) any identifiable adverse impacts on any items of archaeological/heritage; 

g) reduce the quality of the natural water bodies in the locality. 

In particular, the site is located within an area zoned and already developed for 
residential purposes. It is considered that the height and bulk of the proposed 
dwelling additions is consistent with others in the area and would blend in with the 
existing house forms. 

State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 

In accordance with clause 6, a BASIX certificate (number A210790) has been 
submitted demonstrating that the proposal will comply with the requirements of the 
SEPP. It is recommended that a condition be imposed to ensure that the 
commitments are incorporated into the development and certified at Occupation 
Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 (LEP 2011) 

Clause 2.2, the subject site is zoned R1 General Residential. In accordance with 
clause 2.3(1) and the R1 zone landuse table, the proposed development for additions 
to a single dwelling is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

• To provide for the housing needs of the community.  
• To provide for a variety of housing types and densities.  
• To enable other land uses that provide facilities or services to meet the day to 

day needs of residents. 
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In accordance with clause 2.3(2), the proposal is consistent with the zone objectives, 
particularly as the proposal is a permissible landuse and is consistent with the 
established residential locality. The additions result in a house type and density that 
provides individual variations but is consistent with the overall bulk and scale of other 
surrounding houses. 

Clause 2.7, the demolition requires consent as it does not fit within the provisions of 
SEPP (Exempt and Complying) 2008. 

Clause 4.3, the maximum overall height of the proposal from ground level (existing) 
is 8.86m, which does not comply with the standard height limit of 8.5m applying  to 
the site.  

Clause 4.6(3), consent must not be granted for a proposal that contravenes a 
development standard unless the consent authority has considered a written request 
from the applicant that justifies the variation by showing that the subject standard is 
unreasonable or unnecessary and that there are sufficient environmental planning 
grounds to justify the contravening of the standard.  

As a result of the above, the applicant submitted a Clause 4.6 variation to the 
standard based on the following reasons: 

1. Already reduced roof pitch adopted for the upper roof. 

2. Minimum wall heights applied to upper levels. 

3. Similar scale, bulk and height to that of surrounding dwellings. 

4. No significant loss of views to neighbouring residences. This opinion is based 
on the height difference of the dwellings in question.  

5. Not unduly affecting the amenity of neighbouring residences. 

6. The current/new methods used to measure the Height of Buildings by Hastings 
Council from basement level rather than from existing ground levels give a 
false perception of the actual building height. 

7. No specific definition as to the method used by Port Macquarie Hastings 
Council to measure height of buildings. 

The objectives of Clause 4.3 of the LEP 2011 are noted as follows: 

(a)  to ensure that buildings are compatible with the height, bulk and scale of the 
existing and desired future character of the locality, 

(b)  to minimise visual impact, disruption of views, loss of privacy and loss of 
solar access to existing development, 

(c)  to minimise the adverse impact of development on heritage conservation 
areas and heritage items, 

(d)  to nominate heights that will provide a transition in built form and land use 
intensity within the area covered by this Plan. 

The definition of building height in LEP 2011 is noted as follows: 

building height (or height of building) means the vertical distance between ground 
level (existing) and the highest point of the building, including plant and lift overruns, 
but excluding communication devices, antennae, satellite dishes, masts, flagpoles, 
chimneys, flues and the like. 

Having considered the application, objectives, definition and Clause 4.6 variation, not 
all the reasons listed by the applicant are supported. In particular, while the process 
to measure height may be unusual (see point 2 below) it is included in the Port 
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Macquarie Hastings LEP 2011. Nonetheless, the proposal is considered acceptable 
overall for the following reasons: 

1. The majority of the dwelling is below the height limit.  

2. The area that does not comply is created by an anomaly with how height is 
defined and measured in the LEP. In particular, the LEP requires height to be 
measured from existing ground level. In a case such as this application, the 
basement/garage was cut into the natural ground when the original house was 
built. The cut in floor becomes the existing ground level for any future 
application works above such a point. In reality, if the current overall proposal 
(i.e. existing dwelling and additions) was applied for as one application and the 
ground had not been disturbed from the current dwelling; the proposal would 
comply. 

3. The view impacts are considered acceptable. Refer to view sharing comments 
later in this report. 

4. The bulk and scale of the development is consistent with other development in 
the immediate area.  

5. While a flat roof would have reduced the height variation, the profile adopted is 
more consistent with the existing and surrounding dwellings.  

6. The north south aspect and separation of properties will ensure no adverse 
overshadowing. In addition, the land at the rear (south) slopes up, which 
ensures the southern properties sit predominately above the development and 
overshadowing.  

7. Privacy will be retained by virtue of the limited number of windows proposed, 
the small window sizes and the windows being associated with low activity 
areas.  

8. The variation is minor comprising only 4.23% of the standard. 

As per Planning Circulars PS 08-003 & 08-014, Council has assumed concurrence 
for dealing with variations to height controls. Concurrence from the Department of 
Planning and Environment is therefore not required. The variation is also less than 
10% of the standard and able to be determine by DAP. Should DAP determine the 
application, a report on the decision will need to be reported to a Council meeting at 
a later date for Council’s information.  

Based on the above, the development is consistent with the height control objectives 
and also the zoning objectives as discussed previously in this report. It is 
recommended that the Clause 4.6 variation to Clause 4.3 be supported. 

Clause 4.4, the floor space ratio of the proposal is approximately 0.44:1.0 which 
complies with the maximum 0.65:1 floor space ratio applying to the site. 

Clause 5.9, no listed trees in Development Control Plan 2013 are proposed to be 
removed.  

Clause 5.10, the site does not contain or adjoin any known heritage items or sites of 
significance. The site is already disturbed by virtue of the existing dwelling. 

Clause 7.13, satisfactory arrangements are in place for provision of essential public 
utility infrastructure. 

(ii) Any draft instruments that apply to the site or are on exhibition: 
 
None relevant. 
 
(iii) any Development Control Plan in: 
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Port Macquarie-Hastings Development Control Plan 2013 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

 Front setback (Residential 
not R5 zone): 

• Min. 6.0m classified road 

• Min. 4.5m local road or 

within 20% of adjoining 
dwelling if on corner lot 

• Min. 3.0m secondary road  

• Min. 2.0m Laneway 

Front setback exceeds 
4.5m. 

Yes 

3.2.2.3 Garage 5.5m min. and 1m 
behind front façade. 

Garage door recessed 
behind building line or 
eaves/overhangs provided 

Garage is existing and 
setback over 5.5m. 
While the garage is not 
setback 1m behind the 
front façade, such a 
setback already exists by 
virtue of the existing 
dwelling design. 
Furthermore, such a 
design element of 
garages being in line 
with the front façade is 
common for that era of 
housing and the 
surrounding area. 

No, but 
acceptable. 

3.2.2.4 4m min. rear setback. 
Variation subject to site 
analysis and provision of 
private open space 

While the existing 
dwelling rear setback 
does not comply, no 
change is proposed at 
such a level/area. In 
terms of the additions, 
they will be setback in 
excess of the required 
4m. 

Yes 

3.2.2.5 Side setbacks: 

• Ground floor = min. 0.9m 

• First floors & above = min. 

3m setback or where it can 
be demonstrated that 
overshadowing not 
adverse = 0.9m min. 

• Building wall set in and out 

every 12m by 0.5m 

The western side 
setback measures 1.6m. 
While this complies with 
the 900mm requirement, 
the western elevation 
presents as three 
storeys. It is noted that 
the existing dwelling is 
already two storeys 
facing the western 
boundary at the same 
1.6m setback and that 
the three storeys is 
created by the garage 

Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

being cut in.  The 
proposed change in roof 
profile also allows the 
third storey to be 
included without overly 
increasing the bulk on 
the western elevation. As 
a result, the non 
compliance is not 
dissimilar to that of the 
existing dwelling.  

In addition to the above, 
the north aspect will 
ensure there is no 
adverse overshadowing 
of the neighbouring 
western property.  

There is a new living 
room proposed on the 
western elevation with 
windows facing the 
neighbouring property. 
However, the windows 
do not overlook a 
primary living/open 
space area (i.e. the 
window overlooks a 
driveway and front yard 
area). As a result, the 
setback does not create 
any adverse privacy 
issues. 

3.2.2.6 35m² min. private open 
space area including a 
useable 4x4m min. area 
which has 5% max. grade 

The property retains 
35m² open space with 
4m x 4m area directly 
accessible from a living 
area. 

Yes 

3.2.2.10 Privacy: 

• Direct views between living 
areas of adjacent 
dwellings screened when 
within 9m radius of any 
part of window of adjacent 
dwelling and within 12m of 
private open space areas 
of adjacent dwellings. i.e. 
1.8m fence or privacy 
screening which has 25% 
max. openings and is 

Other than the new 
upstairs living area 
addressed in 3.2.2.5 
above, there are no new 
living areas or potential 
conflicts created. All 
other windows/areas are  
either existing, face the 
street or are low use 
areas. 

Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

permanently fixed 

• Privacy screen required if 

floor level > 1m height, 
window side/rear setback 
(other than bedroom) is 
less than 3m and sill 
height less than 1.5m  

• Privacy screens provided 
to balconies/verandahs etc 
which have <3m side/rear 
setback and floor level 
height >1m 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic 
principles of Crime 
Prevention Through 
Environmental Design 
guideline 

Adequate casual 
surveillance available 

Yes 

2.4.3 Bushfire risk, Acid sulphate 
soils, Flooding, 
Contamination, Airspace 
protection, Noise and 
Stormwater 

Refer to main body of 
report. 

Noted 

2.5.3.3 Parking in accordance with 
Table 2.5.1. 
1 space per single dwelling 
(behind building line) 

Existing garage to be 
retained. 

Yes 

 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

 
None relevant. 
 
iv) any matters prescribed by the Regulations: 
 
New South Wales Coastal Policy 

The proposed development is consistent with the objectives and strategic actions of 
this policy.  
 
Demolition of buildings AS 2601  - Cl 66 (b) 
To be conditioned to comply. 
 
v) any coastal zone management plan (within the meaning of the Coastal 

Protection Act 1979), that apply to the land to which the development 
application relates: 

 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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None relevant. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting 

• The proposal will be unlikely to have any adverse impacts to existing adjoining 

properties and satisfactorily addresses the public domain. 

• The proposal is considered to be consistent  with other residential development in 

the locality and adequately addresses planning controls for the area. 

• There is no adverse privacy impacts (refer to discussion under DCP section 

above and submission section below). 

• There is no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June. 

 
View Sharing 

During the public exhibition period, concern surrounding view loss was raised.  

An inspection of neighbouring properties was carried out with the applicant installing 
height poles to indicate the height of the additions.  

The following photos were taken from living areas within the adjoining properties 
when the height poles were in place. Standing photos would have been taken at a 
height of approximately 160-170cm above the floor. While there is nothing to say at 
what height photos should be taken, it is noted that the average height of an 
Australian male is 175cm and female is 162cm. Therefore, the height of the camera 
shot would be slightly above the eye line of the average Australian. 

 

 

Photo 1: Standing shot from the living/kitchen area of 13 Marsden 
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Photo 2: Sitting shot from balcony off living area for 13 Marsden. View of Church 
becomes obscured. 

 

 

 

Photo 3: Standing shot from balcony off living area for 13 Marsden 
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Photo 4: Standing shot from the dining area of 15 Marsden 

 

 

Photo 5: Standing shot from the balcony off living area for 15 Marsden 
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Photo 6: Different angle to Photo 5 of standing shot from the balcony off living area 
for 15 Marsden 

 

 

 

 

 

 

Photo 6: Sitting shot from balcony off living area for 15 Marsden. View of Point 
Plomer becomes obscured. 

The overall notion of view sharing is invoked when a property enjoys existing views 
and a proposed development would share that view by taking some of it away for its 
own enjoyment. Taking all the view away cannot be called view sharing, although it 
may, in some circumstances, be quite reasonable. 
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Using the principles of NSW Land and Environment Court case law - Tenacity 
Consulting v Warringah 2004 NSW LEC 140, the following comments are provided in 
regards to the view impacts using the 4 step process to establish whether the view 
sharing is acceptable.  

Step 1  

Assessment of views to be affected. Water views are valued more highly than land 
views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) are 
valued more highly than views without icons. Whole views are valued more highly 
than partial views, e.g. a water view in which the interface between land and water is 
visible is more valuable than one in which it is obscured.    

Comments: The view corridor from the two affected properties (13 & 15 Marsden 
Crescent) is orientated towards the north, north east and north west, toward the CBD 
area of Port Macquarie, ocean views and land water interface up the coast to Point 
Plomer. The key features within the view corridor include glimpses of the church 
buildings in the CBD of Port Macquarie and also Point Plomer. While not iconic on 
the scale of the Opera House, Harbour Bridge etc, the features would be considered 
to have high value in the local context. 

Step 2  

Consider from what part of the property the views are obtained. For example the 
protection of views across side boundaries is more difficult than the protection of 
views from front and rear boundaries. In addition, whether the view is enjoyed from a 
standing or sitting position may also be relevant. Sitting views are more difficult to 
protect than standing views. The expectation to retain side views and sitting views is 
often unrealistic. 
 
Comments: Views are enjoyed from both properties across the rear boundary. The 
views are enjoyed from both standing and sitting positions from various parts of the 
dwelling with the most prevalent being from upstairs living areas, kitchen and 
balconies. 

Step 3 

Assess the extent of the impact. This should be done for the whole of the property, 
not just for the view that is affected. The impact on views from living areas is more 
significant than from bedrooms or service areas (though views from kitchens are 
highly valued because people spend so much time in them). The impact may be 
assessed quantitatively, but in many cases this can be meaningless. For example, it 
is unhelpful to say that the view loss is 20% if it includes one of the sails of the Opera 
House. It is usually more useful to assess the view loss qualitatively as negligible, 
minor, moderate, severe or devastating. 
 
Comments: The extent of the impact upon the views enjoyed from 13 & 15 Marsden 
Crescent are considered to be acceptable for the following reasons: 

- While sitting views will be more substantially impacted, the majority of existing 
views of the ocean, land/water interface and Point Plomer will be retained 
from key living areas when standing. 

- While parts of the CBD and Town Beach buildings will be lost, the design will 
still retain sections of the CBD, including the church buildings. 

- Only part of the view to Point Plomer will be lost depending on where one 
stands in the living room and balconies of 15 Marsden Crescent. 

- Where views are impacted more substantially is from the lesser use areas of 
the houses (i.e. lower floor bedroom areas etc). In additions, views from lower 
floors would already be obstructed by the existing dwelling. 
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- For the most part, the dwelling complies with relevant planning controls. As 
discussed previously, the Clause 4.6 variation to the height limit is more a 
result of the unusual way height is measured. 

- The strip of vacant Council land running along the eastern edge of 13 
Marsden Crescent helps retain views for that property. 

Step 4  
Assess the reasonableness of the proposal that is causing the impact. A 
development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a 
result of non-compliance with one or more planning controls, even a moderate impact 
may be considered unreasonable. With a complying proposal, the question should be 
asked whether a more skilful design could provide the applicant with the same 
development potential and amenity and reduce the impact on the views of 
neighbours. If the answer to that question is no, then the view impact of a complying 
development would probably be considered acceptable and the view sharing 
reasonable. 
 
Comments: The proposal contains limited variations to Council’s planning provisions. 
The main variation to the height is also created from the unusual way height is 
measured rather than an attempt to overdevelop the site. As detailed above, key 
views from the primary living area will still be retained from standing positions.  
 
Based on the above, the proposed development is considered to achieve a suitable 
level of view sharing. The height of the additions will also be conditioned to be 
checked at the frame stage to ensure compliance with the plans submitted. 
 
 
Access, Transport & Traffic 
The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Utilities, Stormwater, Water, Sewer 
The proposed development will not impact on existing services. 
 
Soils 
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air & Micro-climate 
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution.  
 
Flora & Fauna 
Construction of the proposed development will not require any removal/clearing of 
any vegetation. 
 
Waste 
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated.  
 
Energy 
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The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX.  
 
Noise & Vibration 
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
 
Natural Hazards 

The site is identified as being bushfire prone. The applicant has submitted a bushfire 
report, which recommends a Bushfire Attack Level (BAL) of BAL 19. Asset Protection 
Zones are provided either onsite or via adjoining properties, which is accepted 
practice in existing built up areas. The details provided are acceptable and to be 
reinforced via conditions. 
 
Safety, Security & Crime Prevention 
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. 
 
Social Impact in the Locality 
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic Impact in the Locality 

No adverse impacts. Likely positive impacts can be attributed to the construction of 
the development and associated flow on effects (i.e. maintained employment in the 
construction industry and associated expenditure in the area). 
 
Site Design and Internal Design 

The proposed design satisfactorily responds to the site attributes and will fit into the 
locality. No adverse impacts likely. 
 
Construction 

While there may be some standard short term impacts associated with a construction 
site (i.e. loss of off street parking due to construction workers, construction noise etc), 
no long term impacts to neighbouring properties will occur. In addition, standard 
conditions will be recommended to restrict hours of construction. 
 
Cumulative Impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 
It is considered that the proposal is consistent with other development in the area 
and will create no significant impact. The development satisfies relevant planning 
controls for the area and is not expected to impact adversely on the wider public 
interest. 

Site constraints have also been adequately addressed and appropriate conditions of 
consent recommended. 
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(d) Any submissions made in accordance with this Act or the Regulations: 
 
Two written submissions were received following public exhibition of the application. 
A third email was received but it was from a planning consultant acting on behalf of 
one of the objectors.  
 
Key issues raised in the submissions received (including the issues raised by the 
planning consultant) and comments in response to these issues are provided as 
follows: 
 

Submission Issue/Summary Planning Comment/Response 

Development will impact on 
views from adjoining 
properties.  

Refer to comments on View Sharing above in this 
report. 

The development will 
overshadow adjoining 
properties. 

The development is well separated from the 
properties to the rear (south). In addition, the 
properties to the rear are located higher up on the 
hill, which limits the distance the shadow is cast. 
The proposed development was checked through 
Council’s preliminary shadow diagram program 
and no significant overshadowing was to be 
created. This is especially so when shadows cast 
from existing boundary fences are factored into 
calculations. 

The development will result in 
a loss of privacy to adjoining 
properties. 

Privacy has been addressed in the DCP 2013 
component of this report - see comments on 
3.2.2.5 and 3.2.2.10. 

Roof tiles to be non reflective. To be conditioned. 

The development will impact 
on the value of surrounding 
houses. 

House values are not a matter for consideration 
under s79C. 

The development should 
comply with the height limit. 

The height variation has been addressed in the 
LEP 2011 component of this report - see 
comments on Clause 4.3 and Clause 4.6.  

The plans are not correct and 
contain anomalies. 
Measurements are minimal on 
the plans to understand height 
etc. How is height measured? 

Plans have since been clarified and were provided 
to the neighbours who put in a submission. The 
plans can also be scaled off to check 
measurements. Explanation on how height is 
measured was provided to objector and is detailed 
in the LEP 2011 component of this report - see 
comments on Clause 4.3 and Clause 4.6. 

A flat roof should be adopted 
to reduce height and impact 
on views. 

A flat roof would not match the existing design of 
the house or the majority of surrounding 
development. 

The development may reduce 
sea breezes to adjoining 
properties. 

The bulk of the building is consistent with 
surrounding development. In addition, the 
development and surrounding properties are 
located on a hill with each property stepping up 
and being located higher than the dwelling in front. 
This ensures adjoining properties retain access to 
breezes. 

 
(e) The Public Interest: 
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The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
There is an existing dwelling onsite with no additional dwellings or lots proposed. 
Therefore, contributions do not apply in this case. 
 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development, is not contrary to the public's 
interest and will not have a significant adverse social, environmental or economic 
impact. It is recommended that the application be approved, subject to the 
recommended conditions of consent provided in the attachment section of this report. 
 
 

Attachments 
 
1View. DA2015 - 0075 Plans 
2View. DA2015 - 0075 Recommended Conditions 
3View. DA2015 - 0075 Submission - Hine 
4View. DA2015 - 0075 Submission - Fahey  
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Item: 08 
 
Subject: DA2015 - 0135 - BOUNDARY ADJUSTMENT - LOT 2 DP 802621 AND 

LOT 2 DP 1056817, BERRYMAN ROAD, LOGANS CROSSING 

Report Author: Clint Tink 
 

 
 

Property: Lot 2 DP 802621 & Lot 2 DP 1056817, Berryman Road, 
Logans Crossing 

Applicant: King & Campbell Pty Ltd 

Owner: R F & J A Bowerman 

Application Date: 3 March 2015 

Estimated Cost: Nil 

Location: Logans Crossing 

File no: DA2015 - 0135.1 

Parcel no: 31488 & 39750 

Alignment with Delivery Program 

4.9.2  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2015 - 0135.1 for a boundary adjustment at Lot 2 DP 802621 and Lot 2 
DP 1056817, Berryman Road, Logans Crossing, be determined by granting 
consent subject to the recommended conditions. 
 
 

Executive Summary 

This report considers a development application for a boundary adjustment at the 
subject site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, one submission was received. 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The lots have a combined area of approximately 80.72ha. 
 
The site is zoned RU1 Primary Production in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
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Boundary adjustment between Lot 2 DP 802621 being 34.83ha and Lot 2 DP 
1056817 being 45.89ha. The adjustment will create proposed Lot 1 being 
approximately 40.6ha in size and containing the existing dwelling. The adjustment 
will also create the vacant proposed Lot 2 being approximately 40.11ha in size. 

 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

15/1/2013 - Proposal was presented to Council’s Pre-Lodgement meeting for 
comment. 

3/3/2015 - Application lodged with Council. 

20/3/2015 to 2/4/2015 - Exhibition period. 

13/3/2015 - Application referred to NSW Rural Fire Service for a Bushfire Safety 
Authority. 

23/3/2015 - Upon request, a copy of the exhibition material was provided to a 
member of the public. 

1/4/2015 - Upon request, an update on the status of application was provided to 
the applicant. 

22/4/2015 - Discussion between Council staff and NSW Rural Fire service 
regarding plans. Bushfire Safety Authority received. 

 
3. STATUTORY ASSESSMENT 
 
Section 79C(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy 44 - Koala Habitat Protection 
In accordance with clauses 6 and 7, the subject land has an area of more than one 
(1) hectare in size (including any adjoining land under same ownership) and 
therefore the provisions of the SEPP must be considered. 
 
The Department of Planning and Infrastructure’s Circular No. B35, Section 1.5 states 
that “In relation to affected DAs it is the intention of the policy that investigates for 
‘potential’ and ‘core’ koala habitats be limited to those areas in which it is proposed to 
disturb habitat”. 
 
The application has demonstrated that no habitat will be removed or modified and 
therefore, no further investigations are required. The lots contain suitable area to 
enable establishment and maintenance of Asset Protection Zones without having to 
remove any significant vegetation. 
 
State Environmental Planning Policy 55 – Remediation of Land 

In accordance with clause 7, following an inspection of the site and a search of 
Council records, the subject land is not identified as being potentially contaminated 
and is suitable for the intended use.  
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State Environmental Planning Policy 62 - Sustainable Aquaculture 
In accordance with clause 15C, given the nature of the proposed development, 
proposed stormwater controls and its’ location/separation from waterways, the 
proposal will be unlikely to have any identifiable adverse impact on any existing 
aquaculture industries. 
 
State Environmental Planning Policy (Rural Lands) 2008 
The following assessment table provides an assessment checklist against specific 
requirements of this SEPP: 
 

Rural Subdivision Principles   

8(a)  the minimisation of rural land 
fragmentation, 

The development does not 
create any new lots or 
additional fragmentation. The 
development will retain 
agricultural use of the land. 

Yes 

8(b)  the minimisation of rural land 
use conflicts, particularly between 
residential land uses and other 
rural land uses, 

The lots still retain suitable 
buffers to surrounding uses to 
ensure no conflict. 

Yes 

8(c)  the consideration of the 
nature of existing agricultural 
holdings and the existing and 
planned future supply of rural 
residential land when considering 
lot sizes for rural lands, 

The development is consistent 
with the surrounding area and 
lot sizes. 

Yes 

8(d)  the consideration of the 
natural and physical constraints 
and opportunities of land, 

Physical constraints have been 
considered in this assessment 
report and deemed acceptable 
or manageable. 

Yes 

8(e)  ensuring that planning for 
dwelling opportunities takes 
account of those constraints. 

While no new dwelling is 
proposed as part of the 
application, it is considered 
possible that suitable area 
exists onsite for such a 
use/development (subject to 
separate development 
approval addressing relevant 
merit issues). 

Yes 

Matters to be considered in 
determining development 
applications for rural 
subdivisions or rural dwellings 

  

10(1)  This clause applies to land 
in a rural zone, a rural residential 
zone or an environment 
protection zone. 
10(2)  A consent authority must 
take into account the matters 
specified in subclause (3) when 
considering whether to grant 
consent to development on land 
to which this clause applies for 
any of the following purposes:  

The development: 
- does not create any new 

lots or fragmentation 
- will maintain agricultural 

use of the land 
- will still retain buffers to 

adjoining properties limiting 
any conflict 

- will not result in any major 
change to infrastructure 

- will not impact on the 

Yes 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/05/2015 

Item 08 

Page 101 

(a) subdivision of land proposed 
to be used for the purposes 
of a dwelling, 

(b) erection of a dwelling. 
10(3)  The following matters are 
to be taken into account:  
(a) the existing uses and 

approved uses of land in the 
vicinity of the development, 

(b) whether or not the 
development is likely to have a 
significant impact on land uses 
that, in the opinion of the 
consent authority, are likely to 
be preferred and the 
predominant land uses in the 
vicinity of the development, 

(c) whether or not the 
development is likely to be 
incompatible with a use 
referred to in paragraph (a) or 
(b), 

(d)  if the land is not situated 
within a rural residential zone, 
whether or not the 
development is likely to be 
incompatible with a use on 
land within an adjoining rural 
residential zone, 

(e) any measures proposed by 
the applicant to avoid or 
minimise any incompatibility 
referred to in paragraph (c) or 
(d). 

community 
- is compatible with the area. 

 
Port Macquarie-Hastings Local Environmental Plan 2011 

The proposal is consistent with the LEP having regard to the following: 

Clause 2.2, the subject site is zoned RU1 Primary Production. In accordance with 
clause 2.3(1) and the RU1 zone landuse table, the proposed development for a 
boundary adjustment/re-subdivision is a permissible landuse with consent. 

The objectives of the RU1 zone are as follows: 

To encourage sustainable primary industry production by maintaining and 
enhancing the natural resource base.  

To encourage diversity in primary industry enterprises and systems 
appropriate for the area.  

To minimise the fragmentation and alienation of resource lands.  

To minimise conflict between land uses within this zone and land uses within 
adjoining zones. 

 
In accordance with Clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following: 

The proposal is a permissible landuse. 

The proposal will maintain the agricultural use of the land. 
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The proposal will not create any additional lots or further fragmentation. 

The proposal will create no new conflict. 
(a)  

Clause 4.1, the lot sizes within the proposed boundary adjustment range from 
40.11ha to 40.6ha. All proposed lots comply with the minimum lot size standard 
of 40ha identified in the Lot Size Map relating to the site. 

Clause 4.2A, the existing dwelling will be retained on proposed Lot 1, being a lot 
that complies with the minimum lot size standard. 

Clause 5.9, no listed trees in Development Control Plan 2013 are proposed to be 
removed.  

Clause 5.10, the site does not contain or adjoin any known heritage items or sites 
of significance. In addition, there are no new lots or soil disturbance proposed as 
part of this application. 

Clause 7.3, the site contains sections of land within a mapped “flood planning 
area”. No additional lots are to be created and the application does not seek 
approval for a dwelling. However, a dwelling entitlement will exist on the vacant 
proposed Lot 2 by virtue of the lot complying with the minimum lot size standard. 
In this regard, the following comments are provided which incorporate 
consideration of the objectives of Clause 7.3 & Council’s Interim Flood Policy 
2007: 

o The proposal is compatible with the flood hazard of the land taking into 

account projected changes as a result of climate change. 

o The proposal will not result in a significant adverse affect on flood behaviour 

that would result in detrimental increases in the potential flood affectation of 
other development or properties. 

o The proposal incorporates measures to minimise & manage the flood risk to 

life and property associated with the use of land. In particular, the proposed 
lots contain flood free land. Part of the road back to the Pacific Highway will 
be cut at times during flood events. This would need to be addressed in any 
future development application for a dwelling on the land. 

o A boundary adjustment can occur between two rural lots for the purposes of 

agriculture without a dwelling having to be built on the land. Given the 
property can be used for agriculture at the moment, the boundary adjustment 
does not change the situation. Regardless, a restriction will be placed on the 
title warning any future owners that an application for a dwelling on the 
property will require flooding and flood evacuation to be considered. 

o The proposal is not likely to significantly impact the environment or cause 

avoidable erosion, siltation, destruction of riparian vegetation or a reduction in 
the stability of river banks or watercourses. 

o The proposal is not likely to result in unsustainable social and economic costs 

to the community as a consequence of flooding. 

Clause7.13, satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, on-site sewage management, 
stormwater drainage and suitable road access to service the development. 
Provision of electricity will be subject to obtaining satisfactory arrangements 
certification prior to the issue of a Subdivision Certificate as recommended by a 
condition of consent. 

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
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None relevant. 
 
(iii) any Development Control Plan in: 
 
Port Macquarie-Hastings Development Control Plan 2013 
The proposed development is consistent with the provisions of DCP 2013 in terms of 
notification, environmental and hazard management. Furthermore, the development 
is consistent with the subdivision provisions contained within 3.6 and more 
specifically 3.6.3.41-44. In particular, the application and a site inspection confirmed 
that the site has suitable area for a dwelling, access, bushfire protection, flood free 
land, onsite waste management etc.  
 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

 
None relevant. 
 
iv) any matters prescribed by the Regulations: 
 
None relevant. 
 
v) any coastal zone management plan (within the meaning of the Coastal 

Protection Act 1979), that apply to the land to which the development 
application relates: 

 
None relevant. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting 

The property is located in an area comprising rural farms, smaller rural residential 
lots/hobby farms and forestry. The proposal does not create any new lots and will 
continue to provide rural zoned land that could be used for similar purposes. As a 
result, the proposal will be unlikely to have any adverse impacts to existing adjoining 
properties and satisfactorily addresses the public domain.  
 
The proposal is also considered to be consistent with planning controls for the area. 
 
Access, Transport & Traffic 

The following diagram depicts the local roads used to access the site. The two 
subject lot boundaries are shown in light blue. Logans Crossing Road is to the east of 
the site (pictured in bottom right). The Corrigans Road reserve runs north-south from 
the intersection with Logans Crossing Road (shown in grey and yellow). Berryman 
Road intersects Corrigans Road and runs in an east-west direction to the subject 
lots. Both lots have direct frontage to the ‘paper’ Berryman Road reserve. 

 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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Logans Crossing Road is a sealed road of two-lane width without kerb and gutter, 
which is owned and maintained by Council. Council’s records indicate that Logans 
Crossing Road has a ‘Rural Local Major’ AUS-SPEC classification. The proposal will 
result in an increase of one equivalent tenement (ET) as a result of the subdivision, 
or less than 7 vehicle trips per day on average, which is within the capacity of this 
road. 
 
Corrigans Road, from Logans Crossing Road to the intersection with Berryman Road 
(as shown in grey above), is Council owned and maintained, with an AUS-SPEC 
classification of ‘Rural Laneway’. It has a gravel formation of variable width. There 
are two existing dwellings which are served by this segment of Corrigans Road. With 
reference to the AUS-SPEC standard, the existing Corrigans Road formation is 
adequate for the proposed increase in traffic. Land zoned RU3 (Forestry) has been 
disregarded for this assessment, as traffic associated with this use is variable and 
other forestry roads also provide access to the area. 
 
The portion of Corrigans Road north of the intersection, which is owned by the Crown 
Lands Department (shown as yellow above), is not affected by this development 
application. 
 
Review of gazettal records indicate that Berryman Road, west of the intersection with 
Corrigans Road, is owned by Council. Records show it is being maintained by 
Council and has an AUS-SPEC ‘Rural Laneway’ classification. The bridge across 
Smiths Creek within Berryman Road is also Council’s asset. This section of road is 
therefore also considered to have adequate capacity to cater for the proposed 
increase by one ET. 
 
A submission on the development has queried the impact of the development on 
existing gates and fencing within the Berryman road reserve west of the private 
driveway to Lot 2 DP1056817 (owned by the Crown). As the new lot is to be 
accessed by private road connecting to the existing driveway, the development 
application does not affect that section of Council’s public road reserve. Any works or 
structures west of the private driveway will require a Section 138 application to be 
lodged with Council. 
 
The need for further upgrade of these local roads will be assessed with future DAs 
for dwellings and/or subdivision. 
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Vehicle access to the new lot is proposed though a right of access from the 
Berryman Road reserve across private property Lot 2/1056817. Access shall comply 
with Council AUS-SPEC and Australian Standards, and conditions have been 
imposed to reflect these requirements. A Construction Certificate for subdivision 
works will be required. 
 
Utilities 

Telecommunication and electricity services to be extended to the property at the 
applicant’s expense. 

 
Stormwater 

Being a rural property, each lot contains suitable area to deal with stormwater runoff. 

 
Sewer 

The locality is not serviced by Council’s sewer system at this time. At over 40ha, both 
lots contain suitable area to cater for an onsite waste management system. 

 
Water 

Reticulated water is not available to the site. Therefore, onsite water supply to be 
utilised. 

 
Soils 

The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity. 

 
Air & Micro-climate 

The proposed development will be unlikely to result in any adverse impacts on the 
existing air quality or result in any pollution. 

 
Flora & Fauna 

The proposed development will not require any removal/clearing of any significant 
vegetation and therefore will be unlikely to have any significant adverse impacts on 
biodiversity or threatened species of flora and fauna. The proposed vacant Lot 2 
contains suitable area for any future dwelling, should an application for such 
development be lodged. The bushfire report and Bushfire Safety Authority issued by 
the NSW Rural Fire Service indicate that each lot can sustain a dwelling/existing 
dwelling without having to remove any significant vegetation to achieve suitable asset 
protection zones within each lot.  

 
Based on the above, Section 5A of the Act is considered to be satisfied. 

 
Waste 

Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated.  

 
Energy 
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No adverse impacts anticipated. 

 
Noise & Vibration 
No adverse impacts anticipated.  
 
Bushfire 
The site is identified as being bushfire prone. 
 
In accordance with Section 100B - Rural Fires Act 1997, the application proposes a 
boundary adjustment/re-subdivision of bush fire prone land that could lawfully be 
used for residential or rural residential purposes. As a result, the applicant submitted 
a bushfire report prepared by a suitably qualified bushfire consultant. The application 
and report were forwarded to the NSW RFS. The NSW RFS have since provided a 
Bushfire Safety Authority, accepting the proposal subject to conditions. The 
conditions of the Bushfire Safety Authority have been incorporated into the consent 
conditions. 
 
Safety, Security & Crime Prevention 

The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.   
 
Social Impact in the Locality 

Given the nature of the proposed development and its’ location, the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic Impact in the Locality 

No adverse impacts. Likely positive impacts can be attributed to the subdivision of 
the land and work linked to such a proposal. For example, maintained employment 
and expenditure in the development industry. 
 
Site Design and Internal Design 

The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction 

No potential adverse impacts identified to neighbouring properties with the 
construction of the right of access proposed as part of the boundary adjustment.  
 
Cumulative Impacts 

The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
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(d) Any submissions made in accordance with this Act or the Regulations: 
 
One written submissions was received following public exhibition of the application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
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Submission 
Issue/Summary 

Planning Comment/Response 

Documents describe the 
development as boundary 
adjustment and 
subdivision. 

Boundary adjustments are considered a form of 
subdivision and this would indicate why both are 
referenced throughout the application and associated 
documents.  The application is considered to 
sufficiently details the proposed development. 

Entry fence, gate and grid 
design is to be installed 
and match adjoining 
properties. This will 
facilitate stock safety and 
security. 

There is no specific need to impose a set design for 
the access to the property other than a standard rural 
access associated with linking the entrance into the 
proposed right of access. This will be covered by 
conditions.  
Overall, the development has legal access and 
frontage to a public road. The location of the entry will 
not impact on any adjoining privately owned land. In 
particular, should a gateway/entry be proposed, it will 
occur between the subject lot and adjoining public 
road reserve. Costs associated with installing the 
entry and any fencing is a matter for the land owner. 
It should also be noted that changes can also be 
made to the access and fencing at a later date under 
State Environmental Planning Policy (Exempt and 
Complying Development Codes) 2008 without the 
need for Council approval.  

Concern is raised over the 
ability to erect a dwelling 
onsite due to terrain. The 
development should not 
pre-empt approval. 

Noted.  
The application is for a boundary adjustment only. It 
is considered that the applicant does not have to 
show that a dwelling can be erected on the property. 
For example, the applicant may want to undertake 
the boundary adjustment for agricultural purposes.  
 
In this case, it is considered that the application has 
presented enough material to indicate that a dwelling 
may be possible on the site, subject to a more site 
specific assessment.  
 
While the terrain does present limitations in areas, it 
is not dissimilar from other rural properties throughout 
the local government area that have shown to be 
capable of sustaining a dwelling. 

The bushfire report 
subdivision layout plan 
does not match the 
proposed subdivision 
layout plan. Proposed lot 
numbers are also different. 
The credibility of the 
bushfire report is 
questionable. 

Noted that the plans/lot layouts are slightly different. 
Nonetheless, the subdivision plan can still be used 
and the bushfire report interpreted to identify key 
issues such as threat location, separation of the 
thereat from dwellings/building envelopes, ability to 
impose the required asset protection zones within 
each property etc. The above difference was also 
pointed out to the NSW Rural Fire Service, who still 
issued a Bushfire Safety Authority.  
Overall, the difference in the boundary has more of 
an impact on the dwelling envelope rather than the 
existing dwelling. Given the dwelling envelope is not 
locked in and can be adjusted, the issue is not critical 
to the assessment. In addition, construction levels of 
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any future dwelling can be increased to reduce asset 
protection zone sizes. 
In terms of the different lot numbers, this is also 
noted. While confusing at first, the bushfire report can 
still be understood and recommendations adjusted 
and applied to the lots in the subdivision plan. There 
is no creditability issue with the bushfire report. It is 
more a case that it would have been done upfront to 
help guide decisions on the subdivision and that the 
subdivision has changed after. The key is to 
determine if the bushfire report is still useable, which 
in this case it is. 

How does the applicant 
know there are no land slip 
issues without qualified civil 
engineering detail. 

Noted.  
The application is for a boundary adjustment only. 
Site constraints relevant to achieving a dwelling on 
the property would need to be addressed with any 
future application. 

A flora and fauna 
evaluation was not 
considered as part of the 
bushfire report and should 
have been. The failure to 
consider flora variety, oil 
content and combustibility 
results in the report being 
questionable. 

The comment in the bushfire report that a flora and 
fauna assessment was not done has been taken out 
of context. A flora and fauna assessment is normally 
a separate assessment carried out by a suitably 
qualified person (usually an ecologist) to assess the 
impacts of the development on flora and fauna. 
Therefore, the comment should not be construed as 
the bushfire consultant having no regard to the flora 
onsite when assessing the bushfire threat, impacts 
etc. It is considered that the report has accurately 
identified the vegetation type/threat within the report. 

Slope in the bushfire report 
is questionable. 

Following a site inspection and review of contours, 
the slope identified in the bushfire report is 
considered accurate. 

The ill defined vegetation 
description refers to a 
proposed dwelling site 
beyond the parameters of 
the application. 

As stated previously, it is common to request a 
dwelling envelope be shown on any proposed vacant 
lot with a dwelling entitlement. Furthermore, following 
a site inspection it is considered that the vegetation 
has been accurately identified for the purposes of the 
bushfire assessment. 

Survey needed to clarify 
APZ’s achievable within 
each lot. 

The bushfire report and plans can be utilised to check 
APZ’s are achievable. In addition, the existing 
dwelling is easily able to comply with the APZ 
requirements within the new lot. The dwelling 
envelope also appears possible. The dwelling 
envelope also has the benefit in that it is not set in 
place and can be adjusted or moved later with any 
future dwelling application (subject to a separate 
assessment). The future dwelling can also be 
designed to have a higher level of construction, which 
reduces APZ sizes.  
Based on the above, a survey showing the proposed 
APZ’s is not considered warranted in this case. 

Based on the bushfire 
report, Council should 
consider its duty of care for 
any future dwelling 

It is considered that the reports submitted with the 
application and the assessment of the application by 
Council staff; demonstrate that the boundary 
adjustment is acceptable. Furthermore, a dwelling 
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application for proposed 
the proposed vacant lot. 

appears possible on the proposed vacant lot, but will 
be subject to a separate assessment. 

 

(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
Council records indicate that Lot 2 DP 802621 is below 40ha and was created from 
an acquisition. Prior to the acquisition, the property comprised a parish portion. 
Furthermore, the parish portion formed part of a larger holding that has since be 
broken up. Therefore, Lot 2 DP 802621 would not have a dwelling entitlement or any 
existing contribution credit. Contributions on the re-creation of the lot will therefore 
attract contributions. 

 
In terms of Lot 2 DP 1056817, a refused DA 25/86 for subdivision acknowledged the 
existing dwelling onsite. A site inspection confirmed that the dwelling is still habitable. 
Contribution credit will therefore be provided on the re-creation of this lot. 

 
Based on the above, contributions will be required under Section 94 of the 
Environmental Planning and Assessment Act 1979 towards roads, open space, 
community cultural services, emergency services and administration buildings. 
 
Refer to draft contribution schedule attached to this report and recommended 
conditions. 
 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development, is not contrary to the public's 
interest and will not have a significant adverse social, environmental or economic 
impact. It is recommended that the application be approved, subject to the 
recommended conditions of consent provided in the attachment section of this report. 
 
 

Attachments 
 
1View. DA2015 - 0135 Plan 
2View. DA2015 - 0135 Recommended Conditions 
3View. DA2015 - 0135 NSW Rural Fire Service Recommended Conditions 
4View. DA2015 - 0135 Submission - Jennar  
 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 1 

Page 111 

 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 2 

Page 112 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 2 

Page 113 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 2 

Page 114 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 2 

Page 115 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 2 

Page 116 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 2 

Page 117 

 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 3 

Page 118 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 3 

Page 119 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 3 

Page 120 

 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 121 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 122 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 123 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 124 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 125 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 126 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 127 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 128 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 129 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/05/2015 

 

Item 08 
Attachment 4 

Page 130 

 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/05/2015 

Item 09 

Page 131 

 

 

Item: 09 
 
Subject: DA2015 - 94 - MULTI-DWELLING HOUSING COMPRISING 10 

DWELLINGS AND STRATA SUBDIVISION - 15B RACEWYN CLOSE, 
PORT MACQUARIE 

Report Author: Patrick Galbraith-Robertson 
 

 
 

Property: Lot 2 DP 1175919, 15B Racewyn Close, Port Macquarie 

Applicant: Beukers and Ritter Consulting P/L 

Owner: Tronmill Pty Ltd 

Application Date: 18 February 2015 

Estimated Cost: $1.7M 

Location: Port Macquarie 

File no: DA2015 - 94 

Parcel no: 62545 

Alignment with Delivery Program 

4.9.2  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2015 - 94 for multi-dwelling housing comprising 10 dwellings and 
strata subdivision at Lot 2, DP 1175919, No. 15B Racewyn Close, Port 
Macquarie, be determined by granting consent subject to the recommended 
conditions. 
 
 

Executive Summary 

This report considers a development application for a multi-dwelling housing and 
strata subdivision at the subject site and provides an assessment of the application in 
accordance with the Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, three (3) submissions have been received. 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 5481m2. 
 
The site is zoned R1 general residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
 
 
2. DESCRIPTION OF DEVELOPMENT 
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Key aspects of the proposal include the following: 
 

Construction of 10 x 3 bedroom single storey dwellings and strata subdivision 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

18 February 2015 - DA lodged. 

24 February 2015 - Referral to the NSW Rural Fire Service 

27 February to 12 March 2015 - neighbour notification of proposal 

26 March 2015 - Bushfire safety authority issued by the NSW Rural Fire Service 
 
3. STATUTORY ASSESSMENT 
 
Section 79C(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy 14 - Coastal Wetlands 
 
The mapped coastal wetlands are identified as being on the adjoining part E2 zoned 
Environmental Conservation land. The proposal will not have any identifiable adverse 
impacts on the existing nearby wetlands having regard to standard erosion and 
sediment control requirements and stormwater drainage management (refer 
comments later in report).  

 

State Environmental Planning Policy No. 44 - Koala Habitat Protection 

With reference to clauses 6 and 7, the subject land is less than 1 hectare in area 
(including any adjoining land under same ownership) and therefore the provisions of 
this SEPP do not require consideration. 

 

State Environmental Planning Policy No.55 – Remediation of Land 

Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  

 

State Environmental Planning Policy No. 62 – Sustainable Aquaculture 

Given the nature of the proposed development and proposed stormwater controls the 
proposal will be unlikely to have any adverse impact on existing aquaculture 
industries within the Hastings River approximately 2.5 kilometres from the site. 
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State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 

A BASIX certificate (number 608468M) has been submitted demonstrating that the 
proposal will comply with the requirements of the SEPP.  It is recommended that a 
condition be imposed to ensure that the commitments are incorporated into the 
development and certified at Occupation Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 

The proposal is consistent with the LEP having regard to the following: 

Clause 2.2, the subject site is zoned R1 general residential. In accordance with 
clause 2.3(1) and the R1 zone landuse table, the proposed development for multi 
dwelling housing is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

To provide for the housing needs of the community.  

To provide for a variety of housing types and densities.  

To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

In accordance with Clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following: 

o the proposal is a permissible landuse; 

o the proposal will provide for a variety of suitable housing type at a medium 

density. 

Clause 4.1A – Exceptions to min lot size in residential zone permitted for strata 
title. 

Clause 4.3, the maximum overall height of the building above ground level 
(existing) is approximately 5.3 m which complies with the standard height limit of 
8.5m applying to the site. 

Clause 4.4, the floor space ratio of the proposal is 0.2:1.0 which complies with the 
maximum 0.65:1 floor space ratio applying to the site. 

Clause 5.9 - no listed trees in Development Control Plan 2013 are proposed to be 
removed.  

Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

Clause 7.1, the site is mapped as potentially containing class 3 acid sulfate soils. 
The proposed development includes works which will be unlikely to excavate more 
than 1m below the natural surface level. Therefore no adverse impacts are 
expected to occur to the acid sulphate soils found on site.  

Clause 7.3, the site is land within a mapped “flood planning area” (Land subject to 
flood discharge of 1:100 annual recurrence interval flood event (plus 0.9m East of 
the Pacific Highway) only partly on the western boundary. In this regard, the 
following comments are provided which incorporate consideration of the objectives 
of Clause 7.3 & Council’s Interim Flood Policy 2007: 

o The proposal is compatible with the flood hazard of the land taking into 

account projected changes as a result of climate change 
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o The proposal will not result in a significant adverse affect on flood behaviour 

that would result in detrimental increases in the potential flood affectation of 
other development or properties. 

o The proposal incorporates measures to minimise and manage the flood risk to 

life and property associated with the use of land, 

o The proposal is not likely to significantly adversely affect the environment or 

cause avoidable erosion, siltation, destruction of riparian vegetation or a 
reduction in the stability of river banks or watercourses 

o The proposal is not likely to result in unsustainable social and economic costs 

to the community as a consequence of flooding. 

o No freeboard flood levels required as site building pad levels are high enough. 

Clause 7.13, satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development.  

 
(ii) Any draft instruments that apply to the site or are on exhibition: 

No draft instruments apply to the site. 
 
(iii) any Development Control Plan in: 
 
Port Macquarie-Hastings Development Control Plan 2013 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

 Front setback (Residential 
not R5 zone): 

• Min. 6.0m classified road 

• Min. 4.5m local road or 

within 20% of adjoining 
dwelling if on corner lot 

• Min. 3.0m secondary 

road  

• Min. 2.0m Laneway 

Min. 9.7m front setback yes 

3.2.2.3 Garage 5.5m min. and 1m 
behind front façade. 

Garage door recessed 
behind building line or 
eaves/overhangs provided 

Garage door of garage 1 
aligned on the back side of 
dwelling to internal driveway  

Yes 

Driveway crossover 1/3 
max. of site frontage and 
max. 5.0m width 

45% driveway proportion of 
property frontage. 

Driveway minimal width as 
practically possible and 
collocated with second lot to 
rear which has benefit of 
same access point to cul-de-
sac of Racewyn Close. 

No - refer 
comments 
beside 

3.2.2.4 4m min. rear setback. Min. 5.6m rear setback Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

Variation subject to site 
analysis and provision of 
private open space 

3.2.2.5 Side setbacks: 

• Ground floor = min. 0.9m 

• First floors & above = 

min. 3m setback or 
where it can be 
demonstrated that 
overshadowing not 
adverse = 0.9m min. 

• Building wall set in and 
out every 12m by 0.5m 

Min. 2.55m south side 
setback 

Min. 3.3m north side setback 

 

Considered no need for 
building walls to be articulated 
given generous side setbacks 
and drainage reserve on 
southern boundary. Dwellings 
are not all adjoining and 
single storey alongside 
boundaries. 

Yes 

 

Yes 

 

 

No - refer 
comments 
beside 

3.2.2.6 35m2 min. private open 
space area including a 
useable 4x4m min. area 
which has 5% max. grade 

All dwellings have >35m2 
private open space with 
usable grade with the 
exception of Unit 3 and 4 all 
have 4x4m areas. Units 3 and 
4 have a minimum 3 and 3.3 - 
3.6m areas however have 
space which exceeds the 
minimum 35m2 area by at 
25m2 to approximately 60-
70m2. These areas are 
considered useable and 
therefore meet the DCP 
objectives 

Yes/No - 
minor 
variation 
refer 
comments 
beside 

3.2.2.7 Front fences: 

• If solid 1.2m max height 
and front setback 1.0m  
with landscaping 

• 3x3m min. splay for 
corner sites 

• Fences >1.2m to be 
1.8m max. height for 
50% or 6.0m max. length 
of street frontage with 
25% openings 

• 0.9x0.9m splays 
adjoining driveway 
entrances  

• Front fences and walls to 

have complimentary 
materials to context 

No front fence within 5.7m of 
front boundary 

n/a 

3.2.2.8 No chain wire, solid timber, 
masonry or solid steel front 

n/a  
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

fences 

3.2.2.10 Privacy: 

• Direct views between 

living areas of adjacent 
dwellings screened 
when within 9m radius of 
any part of window of 
adjacent dwelling and 
within 12m of private 
open space areas of 
adjacent dwellings. ie. 
1.8m fence or privacy 
screening which has 
25% max. openings and 
is permanently fixed 

• Privacy screen required 

if floor level > 1m height, 
window side/rear 
setback (other than 
bedroom) is less than 
3m and sill height less 
than 1.5m  

• Privacy screens 

provided to 
balconies/verandahs etc 
which have <3m 
side/rear setback and 
floor level height >1m 

No direct views between living 
areas of adjacent dwellings 
screened when within 9m 
radius of any part of window 
of adjacent dwelling and 
within 12m of private open 
space areas of adjacent 
dwellings. 

yes 

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic 
principles of Crime 
Prevention Through 
Environmental Design 
guideline 

Adequate casual surveillance 
available 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m 
outside the perimeter of the 
external building walls 

Cut and fill ground level 
changes less than 1m change 

yes 

2.4.3 Bushfire risk, Acid sulphate 
soils, Flooding, 
Contamination, Airspace 
protection, Noise and 
Stormwater 

Refer to main body of report.  

2.5.3.2 New accesses not 
permitted from arterial or 
distributor roads 

n/a  
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

Driveway crossing/s 
minimal in number and 
width including maximising 
street parking 

Driveway crossing minimal 
width as practically possible 

Yes 

2.5.3.3 Parking in accordance with 
Table 2.5.1. 
10x1.5 spaces = 15 spaces  
1 / 4 visitor = 3 visitor 
spaces 

10x 3 bedroom dwellings (note 
multi-purpose rooms counted 
as bedrooms with cavity slider 
doors) 
13 parking spaces within 
garages + 6 visitor 
19 spaces total 

Yes 

2.5.3.11 Section 94 contributions Refer to main body of report.  

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking 
areas  

Indicative landscape plan 
satisfactory 

Yes 

2.5.3.14 Sealed driveway surfaces 
unless justified 

Sealed driveway proposed Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or 
‘parking area’ shall be 5% 
grade with transitions of 2m 
length 

Driveway grades capable of 
compliance with Council 
standards 

Yes 

2.5.3.17 Parking areas to be 
designed to avoid 
concentrations of water 
runoff on the surface. 

On-site detention proposed 
within driveways - refer 
comments later in report. 

Yes 

Vehicle washing facilities – 
grassed area etc available. 

Grassed areas available to 
wash vehicles on-site 

Yes 

 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

No planning agreement has been offered or entered into relating to the site. 
 
iv) any matters prescribed by the Regulations: 
 
n/a 
 
v) any coastal zone management plan (within the meaning of the Coastal 

Protection Act 1979), that apply to the land to which the development 
application relates: 

No Coastal Zone Management Plan applies to the subject site. 

(b) The likely impacts of that development, including environmental impacts 
on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting 

The site has a general south street frontage orientation to Racewyn Close. 

Adjoining the site to the north is the Port Macquarie Racecourse.  

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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The site is within a horse precinct which has historically evolved due to proximity to 
the Port Macquarie Racecourse. Racewyn Close in particular is primarily 
characterised as having residential zoned lots occupied by existing dwellings with 
several properties having horse stables and open space areas sectioned off for 
horses. Many of the properties have horses which regularly train at the adjoining 
racecourse.           

Adjoining the site to the north-east is a residence with an existing shared accessway 
with the subject development site.  

Adjoining the site to the east is a residence with large horse stables/shed located 
central within the site. 

Adjoining the site to the south is a residence with large horse stables/shed located 
central within the site. 

Adjoining the site to the west is rural and environmental protection zoned property 
occupied by an existing residence. 

A recent approval DA2014-207 nearby approved 7 additional multi dwellings at No. 7 
Tulloch Road in the location shown green below: 

 

As part of the assessment of the nearby approved DA 2014 - 207 referred to above a 
specialist noise and odour assessment was submitted with that application. The 
Assessment concluded that the proposal is unlikely to be adversely impacted on by 
noise and odour associated with horse training. It is considered that a very similar 
outcome would apply to the subject site to not warrant refusal of the application on 
potential landuse conflict with odour or noise impacts. A copy of the assessment is 
attached to this report for reference. 

The closest bedroom windows within the closest proposed dwelling (dwelling 1 and 
6) to the nearest stables to the east are at a distance of approximately 20m with 
access driveways between this space both on the subject site and the adjoining site 
to the east. The applicant has stated that this will afford sufficient separation between 
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the stables and the dwellings to afford acceptable amenity. It is agreed that this is 
satisfactory also noting that the buildings are single storey and there is an existing full 
length 1800 boundary fence particularly between the eastern adjoining property and 
the site. The application is considered to not warrant refusal on these grounds. 

Based upon the unlikely potential for any significant noise, odour or traffic conflict 
within the precinct identified, the proposal will be unlikely to have any identifiable 
adverse impacts to existing adjoining properties and satisfactorily addresses the 
public domain. 

The proposal is considered to be consistent with other residential development in the 
locality and adequately addresses planning controls for the area. 

The proposal does not have a significant adverse impact on any existing significant 
views. 

The proposal will not result in any identifiable adverse lighting impacts. 

There are no significant adverse privacy impacts.  Adequate building separation and 
tenancy is proposed/existing. 

There are no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June. 

 

Roads 

The site has road frontage to Racewyn Close, a Council owned road with an AUS-
SPEC classification of ‘Local Street’. The carriageway has a width of approximately 
10m between kerbs, and the kerbs are ‘rollover’ (SE) type. The site is at the end of a 
cul-de-sac. 

The site is about 520 metres by road from the Oxley Highway / Lake Road 
roundabout, via Racewyn Close, then Tulloch Road, then Sherwood Road. 

 

Traffic and Transport 

A submission received in relation to the DA expressed concerns with the capacity of 
the Racewyn Close cul-de-sac and nearby local roads. In particular, the existing 
nearby properties include racehorse training facilities, and a number of trainers walk 
horses within Racewyn Close daily. 

This residential development is likely to generate an average of 7 daily vehicle trips 
per dwelling, or 70 daily trips in total. Approximately 7-14 of these trips (10-20 
percent) would be expected to be experienced in each peak hour. There are existing 
guidance signs within Racewyn Close and Tulloch Road informing traffic of the 
presence of horses on the road. The road currently has around 15 residential 
dwellings, most of which have horse facilities attached. This number of traffic 
generators is within the AUS-SPEC limits for a ‘Local Street’. 

The incremental increase in traffic associated with the development is within the 
capacity of the existing road network within the immediate locality. 

 

Site Frontage & Access 

Vehicle access to the site is proposed though a new single driveway crossover of 5m 
width, to be shared by the new residential strata development, as well as the existing 
dwelling on a separate Torrens title, using a reciprocal right of access. Considering 
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the warrants for two-way flow specified in AS 2890, the available sight lines, low 
speed environment, available turning area and the likely volume of traffic using the 
driveway, the driveway is not required to be widened for two-way flow. Access shall 
comply with Council AUS-SPEC ‘heavy duty’ standard and Australian Standards, and 
conditions have been imposed to reflect these requirements. 

There is not enough frontage width at the kerbside for all garbage bins associated 
with the new residences, so collection by private contractor will be required by a 
condition of consent. 

The driveway layback within the road reserve will need to be reconstructed to 
Council’s ASD 202 standard to cater for the increased traffic flow. A 1.2m wide 
footpath shall be provided (for the minor length of the property frontage) to formalise 
pedestrian access across the driveway. 

 

Parking and Manoeuvring 

A total of 6 on-site parking spaces have been provided in addition to one or two-car 
garages for each proposed dwelling. Parking and driveway widths on site can comply 
with relevant Australian Standards (AS 2890). A dedicated area for turning will be 
required at the (western) end of the access aisle on the site. 

Conditions have been imposed to reflect these requirements. 

 

Water Supply Connection 

Council records indicate that the development site has an existing 20mm sealed 
water service from the existing 100mm ductile iron water main on the same side of 
Racewyn Close. The existing hydrant must be re-located clear of the proposed 
driveway. The water service plans attached to the development application are not 
acceptable in their present form. 

 

Sewer Connection 

Council records indicate that there is an existing 150mm sewer main that runs 
parallel to the South Western boundary of the site approximately 3.5m inside of the 
property. This main connects to two manholes within the property and one at the 
property frontage. There is an existing junction to the manhole at the property 
frontage and is connected to Lot 1. The supplied Sewer reticulation strategy is 
acceptable.  

 

Stormwater 

The site naturally grades towards the south and west where there is an easement 
and open swale for drainage of Council’s road and adjacent properties. There is an 
existing inter-allotment drainage pipe through the development site, servicing the 
adjacent property at 15A Racewyn Close. This pipe is proposed to be retained. 

The legal point of discharge for the proposed development is defined as a direct 
piped connection to Council’s stormwater easement or a reserve to be dedicated as 
proposed. 

Public submissions in response to the DA highlight concerns that the development 
should not worsen the drainage performance of the existing easement at the western 
end of Racewyn Close. 
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The proposal is to dedicate to Council the 3.5 to 4m wide strip of land which is 
currently the easement and existing swale along the southern boundary. Conditions 
of consent have been recommended to ensure hydraulic calculations and details of 
proposed public infrastructure works are provided with a Construction Certificate 
application to Council to show no negative impacts will result. Works will be required 
to ensure long term functionality, access and ease of maintenance by Council. 

A detailed site stormwater management plan will be required to be submitted for 
assessment with the S.68 application and prior to the issue of a CC. 

In accordance with Councils AUS-SPEC requirements, the following must be 
incorporated into the stormwater drainage plan: 

a) Hydraulic study confirming that onsite detention would have negligible 
beneficial impact on the downstream stormwater regime (being close to the 
tail waters). 

b) Water quality controls (Comment - where development results in greater than 
2500m2 impervious area) 

Refer to relevant conditions of consent. 

 

Other Utilities  

Telecommunication and electricity services are available to the site. 

 

Heritage  

Following a site inspection (and a search of Council records) no known items of 
Aboriginal or European heritage significance exist on the property. No adverse 
impacts anticipated. 

 

Other land resources  

The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 

 

Water cycle 

The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 

 

Soils  

The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 

 

Air and microclimate  

The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
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Flora and fauna  

Construction of the proposed development will not require any removal/clearing of 
any significant vegetation and therefore will be unlikely to have any significant 
adverse impacts on biodiversity or threatened species of flora and fauna.  Section 5A 
of the Act is considered to be satisfied. 

Waste  

Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 

 

Energy  

The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. No adverse impacts anticipated. 

 

Noise and vibration  

No adverse impacts anticipated. Refer context impacts addressed above. Condition 
recommended to restrict construction to standard construction hours. 

 

Bushfire 

The site is identified as being bushfire prone. 

In accordance with Section 100B - Rural Fires Act 1997 - the application proposes: 
strata subdivision of bush fire prone land that could lawfully be used for residential 
purposes. 

The Commissioner has assessed the development and has issued a Bushfire Safety 
Authority subject to conditions which will be required to be incorporated into the 
development consent. 

 

Safety, security and crime prevention  

The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.  The increase in housing density will improve natural 
surveillance within the locality and openings from each dwelling overlook common 
and private areas. 

 

Social impacts in the locality  

Given the nature of the proposed development and its location the proposal is 
unlikely to result in any adverse social impacts. 

 

Economic impact in the locality  

No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
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Site design and internal design  

The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 

 

Construction  

No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 

 

Cumulative impacts 

The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 

The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  

Site constraints of bushfire risk and potential for landuse conflict have been 
adequately addressed and appropriate conditions of consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
Three (3) written submissions have been received following neighbour consultation of 
the application. It is noted that the owner’s consent was provided from the owners of 
adjoining 15A Racewyn Close however an objection has been lodged. 
 
The location of the objections received are identified as follows: 
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Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
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Submission Issue/Summary Planning Comment/Response 

Length of notification timeframe not long 
enough with receipt of letter being 19 
days after date on letter. 

There may have been an issue with 
post taking time to deliver notification 
letter. Submission has been received 
and is being considered in any case. 
No extension to submission timeframe 
was considered necessary as it is 
unlikely to identify additional issues. All 
submitters invited to Development 
Assessment Panel where further 
representations can be made. 

With heavy rain very concerned with 
bottom of Racewyn Close which is like a 
big swimming pool water up to the gutter. 
Request that Council look at drainage 
problem in this street.  

Refer to comments earlier in this report 
to address stormwater management. 
Conditions of consent are 
recommended to manage stormwater. 

Racewyn Close is a horse training street 
where horses work every morning by 
taking horses over to the Racecourse via 
Racewyn Close. Council should look into 
more signage in the street for horses. 

If horses being walked within the street 
to the nearby Racecourse becomes an 
issue with potential conflict with 
vehicles coming to and from the site 
then the horse owners have the option 
for loading horses into horse trailers 
within their own site and transporting 
the horses by the horse trailers. It 
should be noted that the proposal will 
generate approximately 70 daily 
vehicle trips in total. 
The street is a cul-de-sac and is 
considered to be low traffic speed 
environment. 
There are existing guidance signs 
within Racewyn Close and Tulloch 
Road informing traffic of the presence 
of horses on the road. Any additional 
signage within the street could be 
investigated separately to this 
application. 

With the extra amount of traffic in the 
street it could get quite dangerous for 
horse and rider with people driving into 
the street that don’t know anything about 
horses. 

Racewyn Close is also used by horses to 
access the Port Macquarie Racecourse 
and horses are on the street daily in the 
morning period up until 9.30am and 
trainers use the street to walk their horses 
of an afternoon.  
Additional traffic generated by a 
residential dwelling of this nature is not 
conducive to a safe environment for the 
horses and workers as there will be an 
increase in safety issues and potential for 
accidents. 

Concern with extra traffic in the street. For 
a cul-de-sac street it is always full of cars, 
trucks, horse floats and quite often horses 
etc always making it a very cautious 
journey up and down the street.   

The adjoining property is used for 
commercial purpose of training 
thoroughbred racehorses, as is the 
majority of Racewyn Close. My stable 
commences work at 4am daily and 
operates seven day per week. We feel 
that a residential development next door 
will find these hours quite disturbing. In 
our industry it is very hard to minimise 
noise. 

The closest bedroom windows within 
the closest dwellings (dwelling 1 and 
6) to the nearest stables to the east 
are at a distance of approximately 20m 
with access driveways between this 
space both on the subject site and the 
adjoining site to the east. This will 
afford sufficient separation between 
the stables and the dwellings. The 
buildings are single storey and there is 
an existing full length 1800 boundary 
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fence between properties. 
 
Given the Odour and Noise 
Assessment that was previously 
undertaken for the other multi - 
dwelling housing proposal approved in 
Tulloch Road, together with this buffer, 
it is considered that refusal of the 
application is not justified on these 
grounds. 

The noise generated from a construction 
site would be detrimental for the rest 
period of the horses during the day and 
would then reflect on race performances 
and result in reduction of income to the 
stable.  

Site construction management is to be 
managed by the Contractor/Builder for 
the project. Standard hours of 
construction will be required to be 
adhered to. 

The increase in traffic during construction 
with trucks and earthmoving equipment 
will also create safety issues and 
resulting in potential Workers 
Compensation and Public Liability 
Claims. 

The site construction management is 
to be managed by the 
Contractor/Builder for the project. 

There is a storm water easement on the 
development property which my property 
and others are tapped into. I have 
concerns that damage may be caused 
because of this development and as a 
result, flooding to my property may occur.  

The proposal is to dedicate to Council 
the 3.5 to 4m wide strip of land which 
is currently the easement and existing 
swale along the southern boundary. 
Conditions of consent have been 
recommended to ensure hydraulic 
calculations and details of proposed 
public infrastructure works are 
provided with a Construction 
Certificate application to Council to 
show no negative impacts will result. 
Works will be required to ensure long 
term functionality, access and ease of 
maintenance by Council. 

The drain at the front corner of the land to 
be developed collects stormwater from 
adjoining properties. Will this drain or its’ 
pipes be effected in any way during 
construction. If so what will be done to 
ensure that the stormwater for the street 
will drain freely and the neighbours will 
not be left with any resulting problems. 

As the majority of Racewyn Close is used 
for the stabling and training of a large 
number of thoroughbred racehorses. The 
development nature is not practical or 
suitable for this street.  

The property and the remainder of the 
street are zoned residential. Multi 
dwelling housing is a permissible 
landuse with consent. No Council 
policy has been introduced to prevent 
consideration of such development. 

Concern with how rubbish bins will be 
stored and collected. Living next door we 
would not appreciate having large 
amounts of bins being stored directly over 
the boundary fence. 

It is proposed to arrange for private 
contract collection of individual unit 
bins, by small truck garbage 
contractor. The turning bay at the rear 
provides adequate manoeuvring. This 
will be provided under strata 
management. 
A condition is recommended in this 
regard. 

Our house and land will potentially de-
value by up to $100,000 having this many 
villas next door. This is based on real 

Investigating any impacts on property 
valuation is not a consideration for 
consideration under the planning 
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estate agents advice. legislation to which the proposal is 
assessed under. The proposal 
complies with planning guidelines for 
the site as justified through this report. 

Although perhaps short term, I hold 
concerns for the construction period as a 
business run from home nearby and 
clients frequent driveway to park at the 
front door as street parking is rarely 
available. Concern is raised that the 
development will prevent our driveway 
from being accessible at all times. Even 
once construction is complete how it 
access guaranteed to be retained to 
nearby properties. 

Builders and contractors are not 
permitted to block access to driveways 
to existing properties during the 
construction period unless permission 
is granted by the owner’s of affected 
properties. 

Is there adequate off street parking 
appointed to this development. There is 
no room for more cars to be parked in the 
already overflowing street. 

There are 6 visitor parking spaces 
proposed on-site which complies with 
Council’s development control 
guidelines. 

 
(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls as justified and is 
unlikely to impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

Development contributions will be required under Section 94 of the Environmental 
Planning and Assessment Act 1979 towards roads, open space, community 
cultural services, emergency services and administration buildings. 
 
The Applicant has requested a deferral of contributions payments by way of 
Caveat to be placed on the title to restrict sale rather than a bank guarantee.  
Refer to draft contribution schedule attached to this report and recommended 
conditions. 

 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and neighbour consultation of the application have 
been considered in the assessment of the application. Where relevant, conditions 
have been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development, is not contrary to the public's 
interest and will not have any identifiable significant adverse social, environmental or 
economic impact. It is recommended that the application be approved, subject to the 
recommended conditions of consent provided in the attachment section of this report. 
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Attachments 
 
1View. DA2015 - 094  DA Plans 
2View. DA2015 - 0094 Noise and Odour Assessment 
3View. DA2015 - 0094 Recommended Conditions 
4View. DA2015 - 0094 Submission - Boag 
5View. DA2015 - 0094 Submission - Graham 
6View. DA2015 - 0094 Submission - Sprague  
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