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Development Assessment Panel 
 

CHARTER 
 

 
 
 
COMPOSITION: 

 
Independent Chair (alternate, Director Development & Environment) 

Manager Development Assessment (alternate, Director Development & Environment or 

Development Assessment Planner) 

Development Engineering Coordinator (alternate, Development Engineer) 

 
MISSION: 

 
To assist in managing Council's development assessment function by providing 
independent and expert assessment of development applications 

 
The Development Assessment Panel will make determinations on the basis of 
established criteria and practice and will not be influenced by "lobbying" and "weight of 

numbers" in its assessment process. 

 
FUNCTIONS: 

 
1. To review development application reports and conditions 
2. To determine development applications outside of staff delegations 
3. To refer development applications to Council for determination where necessary 
4. To provide a forum for objectors and applicants to make submissions on 

applications before DAP. 
5. To maintain transparency for the determination of development applications. 
 
DELEGATED  AUTHORITY: 
 
1. Pursuant to Section 377 of the Local Government Act, 1993 delegation to: 
2. Determine development applications under Part 4 of the Environmental Planning 

and Assessment Act 1979 having regard to the relevant environmental planning 
instruments, development control plans and Council policies. 

3. Vary Modify or release restrictions as to use and/or covenants created by Section 
88B instruments under the Conveyancing Act 1919 in relation to development 
applications for subdivisions being considered by the panel. 

4. Determine Koala Plans of Management under State Environmental Planning 
Policy 44 - Koala Habitat Protection associated with development applications 
being considered by the Panel. 

 



 

 

TIMETABLE: 

 
The Development Assessment Panel shall generally meet on the 1st and 3rd Wednesday 

each month at 2.00pm. 

 
VENUE: 

 
The venue will be determined according to the likely number of participants. 

 
BUSINESS PAPER AND MINUTES: 

 
1. The Business Paper for the meeting shall be published and distributed on the 

Friday prior to the meeting. 
2. Special Meetings of the Panel may be convened by the Director Development & 

Environment Services with three (3) days notice. 
3. The format of the preparation and publishing of the Business Paper and Minutes of 

the Development Assessment Panel meetings shall be similar to the format for 

Ordinary Council Meetings, except that the movers and seconders shall not be 
recorded and only the actual decisions are shown. Minutes shall also record how 

each member votes for each item before the Panel. 
 

FORMAT OF THE MEETING: 

 
1. Panel meetings shall be carried out in accordance with Council's Code 

of Meeting Practice for Council Sub-Committees, except where varied 
by this Charter. 

2. Meetings shall be "Open" to the public. 
3. The Panel will hear from applicants and objectors or their 

representatives. Where considered necessary, the Panel will conduct 
site inspections which will be open to the public. 

 
INDEPENDENT  CHAIR: 

 
The Chair of the Development Assessment Panel shall be an independent 

person appointed by the General Manager. The Independent Chair shall have 

experience and qualifications relevant to planning. The term of the 
Independent Chair shall be four (4) years. 

 
QUORUM: 

 
All members must be present at the Meeting to form a Quorum. 

 



 

 

DECISION  MAKING: 

 
Decisions are to be made by the Development Assessment Panel by 
"consensus". Where "consensus" is not possible, the matter is to be referred 

to Council. 

  
All development applications involving a variation  to a development standard 
greater than 10% under Clause 4.6 of the Port Macquarie-Hastings Local 
Environmental Plan 2011 will be considered by the Panel and recommendation 
made to the Council for determination. 
 
Staff Members shall not vote on matters before the Panel if they have been 

the principle author of the development assessment report. 

 

LOBBYING: 

 
Outside of scheduled Development Assessment Panel meetings, applicants, 
their representatives, Councillors, Council staff and the general public are not to 
lobby Panel members via meetings, telephone conversations, correspondence 
and the like. Adequate opportunity will be provided at Panel inspections or 
meetings for applicants, their representatives and the general public to make 
verbal submissions in relation to Business Paper items. 
 
OBLIGATIONS OF PANEL MEMBERS: 

 
All DAP members are required to comply with the following: 

 
1. Members must perform their Development Assessment Panel obligations 

faithfully and diligently and in accordance with the DAP Code. 
2. DAP members must comply with Council's Code of Conduct. 
3. Except as required to properly perform their duties, DAP members must 

not disclose any confidential information (as advised by Council) 

obtained in connection with the DAP functions. 

4. DAP members will have read and be familiar with the documents and 
information provided by Council prior to attending a DAP meeting. 

5. DAP members must act in accordance with Council's Occupational 
Health and Safety Policies and Procedures 

6. DAP members shall not speak to the media on any matter before the 

Panel otherwise than with the express approval of the Director 
Development & Environment Services. 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 27 April 
2016 be confirmed. 
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PRESENT 
 
Members:  
 
Matt Rogers (Chairperson) 
Dan Croft 
David Troemel 
 
Other Attendees: 
Clinton Tink 
Ben Roberts 
Patrick Galbraith-Robertson 
 
 
 

The meeting opened at 2.00pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

CONSENSUS: 

That the apology from Paul Drake be accepted. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 13 April 2016 be 
confirmed. 
 
 

04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
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05 DA2002 - 512.2 - MODIFICATION TO DESIGN OF PREVIOUS APPROVED 
ALTERATIONS AND ADDITIONS TO RESIDENTIAL FLAT BUILDING 
INCLUDING AN INCREASE OF UNITS FROM 10 TO 11 - LOT 59 DP 18138, 5 
EVERARD STREET, PORT MACQUARIE 

CONSENSUS: 

That modification to DA 2002 - 512.2 for alterations and additions to residential flat building 
including an increase of units from 10 to 11 at Lot 59, DP 18138, No. 5 Everard Street, Port 
Macquarie, be determined by granting consent subject to the recommended conditions. 
 
 

06 DA2015 - 720.1 - REDEVELOPMENT OF HIGHWAY SERVICE CENTRE - LOTS 
7, 8 AND 11 DP 1137444 OXLEY HIGHWAY, THRUMSTER 

Speaker: 

Scott Marchant (applicant) 

CONSENSUS: 

That DA2015 - 720.1 for redevelopment of Highway Service Centre at Lots 7, 8 and 11, DP 
1137444, Oxley Highway, Thrumster, be determined by granting consent subject to the 
recommended conditions and as amended below: 

 Amend condition B10 to read: óPrior to the issue of the Construction Certificate for 
stage 3 and prior to the decommissioning of the existing onsite wastewater 
treatment plant, certification from a suitably qualified and practising professional 
verifying that soil around and/or near the existing onsite wastewater treatment plant 
is not contaminated and has pathogen soil concentrations within relevant NSW 
requirements shall be submitted to Council.  If required, a site Remediation Action 
Plan (RAP) shall be prepared and submitted to Council prior to the issue of the 
Construction Certificate.ô 

 Amend condition A4 to read: óThe development is to proceed in accordance with the 
approved stages as set out below: 

 Stage 1: Improvements to entry intersection (pancake roundabout), new car 
parking area and proposed takeaway food premises and temporary road 
connection to existing ramp. 

 Stage 2: Recreation area. 

 Stage 3: Service station refurbishment and car parking and large vehicle 
parking area.  

Unless specified, the conditions of this consent will apply to all stages, with any 
decision on any discrepancy with conditions and associated staging resting 
with Council. Any decision to allow a change to staging will rest with Council 
along with applicable conditions and any contributions payable.ô 

 Amend condition E4 to read: óOccupation of the premises shall not occur until a 
registration application has been submitted to Councilôs Environmental Health Unit 
for the Food Premises.ô 
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07 DA2004 - 526.2 - SECTION 96 MODIFICATION TO INDUSTRIAL BUILDING - 
LOT 2 DP 225413, 10 GLEN EWAN ROAD, SANCROX 

CONSENSUS: 

That DA2004 - 526.2 for a Section 96 modification to industrial building at Lot 2, DP 
225413, No. 10 Glen Ewan Road, Sancrox, be determined by granting consent subject to 
the recommended conditions. 
 
 

08 DA2016 - 75.1 - ALTERATIONS AND ADDITIONS TO CHILDCARE CENTRE - 8 
FERNHILL ROAD, PORT MACQUARIE 

Speakers: 
Julian Jules (opposing) 
Chris Jenkins (applicant) 

CONSENSUS: 

That DA2016 - 75.1 for alterations and additions to childcare centre at Lot 1 DP 852717, 
No. 8 Fernhill Road, Port Macquarie, be determined by granting consent subject to the 
recommended conditions. 
  
 
 
 
 

The meeting closed at 2.20pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 
 
Name of Meeting: ééééééééééééééééééééééééééé.. 
 
Meeting Date: ééééééééééééééééééééééééééé.. 
 
Item Number: ééééééééééééééééééééééééééé.. 
 
Subject:  ééééééééééééééééééééééééééé.. 
  éééééééééééééééééééé.ééééé...é.. 
 
 
I, ..................................................................................... declare the following interest: 
 
 

 Pecuniary: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 
 

 Non-Pecuniary - Significant Interest: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 

 Non-Pecuniary - Less than Significant Interest: 
 May participate in consideration and voting. 
 
 
For the reason that:  .................................................................................................... 
 
....................................................................................................................................... 
 
 
 
Signed:  .........................................................................  Date:  .................................. 
 
 
(Further explanation is provided on the next page) 
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Further Explanation 
(Local Government Act and Code of Conduct) 

 
A conflict of interest exists where a reasonable and informed person would perceive that a Council 
official could be influenced by a private interest when carrying out their public duty. Interests can 
be of two types: pecuniary or non-pecuniary. 
 
All interests, whether pecuniary or non-pecuniary are required to be fully disclosed and in writing. 
 

Pecuniary Interest 
 
A pecuniary interest is an interest that a Council official has in a matter because of a reasonable 
likelihood or expectation of appreciable financial gain or loss to the Council official. (section 442) 
 
A Council official will also be taken to have a pecuniary interest in a matter if that Council officialôs 
spouse or de facto partner or a relative of the Council official or a partner or employer of the 
Council official, or a company or other body of which the Council official, or a nominee, partner or 
employer of the Council official is a member, has a pecuniary interest in the matter. (section 443) 
 
The Council official must not take part in the consideration or voting on the matter and leave and 
be out of sight of the meeting. (section 451) 
 

Non-Pecuniary 
 
A non-pecuniary interest is an interest that is private or personal that the Council official has that 
does not amount to a pecuniary interest as defined in the Act.  
 
Non-pecuniary interests commonly arise out of family, or personal relationships, or involvement in 
sporting, social or other cultural groups and associations and may include an interest of a financial 
nature. 
 
The political views of a Councillor do not constitute a private interest. 
 
The management of a non-pecuniary interest will depend on whether or not it is significant. 
 

Non Pecuniary ï Significant Interest 
 
As a general rule, a non-pecuniary conflict of interest will be significant where a matter does not 
raise a pecuniary interest, but it involves: 

(a) A relationship between a Council official and another person that is particularly close, for 
example, parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal 
descendant or adopted child of the Council official or of the Council officialôs spouse, 
current or former spouse or partner, de facto or other person living in the same household. 

(b) Other relationships that are particularly close, such as friendships and business 
relationships. Closeness is defined by the nature of the friendship or business 
relationship, the frequency of contact and the duration of the friendship or relationship. 

(c) An affiliation between a Council official an organisation, sporting body, club, corporation or 
association that is particularly strong. 

 
If a Council official declares a non-pecuniary significant interest it must be managed in one of two 
ways: 

1. Remove the source of the conflict, by relinquishing or divesting the interest that creates 
the conflict, or reallocating the conflicting duties to another Council official. 

2. Have no involvement in the matter, by taking no part in the consideration or voting on the 
matter and leave and be out of sight of the meeting, as if the provisions in section 451(2) 
apply. 

 

Non Pecuniary ï Less than Significant Interest 
 
If a Council official has declared a non-pecuniary less than significant interest and it does not 
require further action, they must provide an explanation of why they consider that the conflict does 
not require further action in the circumstances.  
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
 
By 
[insert full name of councillor] 

 

 
In the matter of 
[insert name of environmental 
planning instrument] 

 

 
Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

 
Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
 
Address of land in which councillor or an  
associated person, company or body has a 
proprietary interest (the identified land)

i
 

 

 
Relationship of identified land to councillor 
[Tick or cross one box.] 

 
Councillor has interest in the land (e.g. is 

owner or has other interest arising out of a 
mortgage, lease trust, option or contract, or 
otherwise). 
 

Associated person of councillor has 
interest in the land. 
 

Associated company or body of councillor 
has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTEREST 
 
 
Nature of land that is subject to a change 
in zone/planning control by proposed 
LEP (the subject land

 iii
 

[Tick or cross one box] 

 
The identified land. 

 
Land that adjoins or is adjacent to or is in 

proximity to the identified land. 
Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of zone/planning 
control on councillor 
[Tick or cross one box] 

 
Appreciable financial gain. 

 
Appreciable financial loss. 

 
 
 
 
 

Councillorôs Signature:  éééééééééééé.   Date:  éééééé.. 
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under sections 451 (4) and (5) of the Local Government Act 
1993.  You must not make a special disclosure that you know or ought reasonably to 
know is false or misleading in a material particular.  Complaints made about 
contraventions of these requirements may be referred by the Director-General to the 
Local Government Pecuniary Interest and Disciplinary Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting in respect of which the special disclosure is being made.   
The completed form must be tabled at the meeting.  Everyone is entitled to inspect it.  
The special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
i.   Section 443 (1) of the Local Government Act 1993 provides that you may have a pecuniary interest in a matter 
because of the pecuniary interest of your spouse or your de facto partner or your relative

iv
 or because your business 

partner or employer has a pecuniary interest. You may also have a pecuniary interest in a matter because you, your 
nominee, your business partner or your employer is a member of a company or other body that has a pecuniary 
interest in the matter. 
ii.  Section 442 of the Local Government Act 1993 provides that a pecuniary interest is an interest that a person has 
in a matter because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A 
person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not 
reasonably be regarded as likely to influence any decision the person might make in relation to the matter or if the 
interest is of a kind specified in section 448 of that Act (for example, an interest as an elector or as a ratepayer or 
person liable to pay a charge). 
iii.   A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in 
proximity to land in which a councillor or a person, company or body referred to in section 443 (1) (b) or (c) of the 
Local Government Act 1993 has a proprietary interestðsee section 448 (g) (ii) of the Local Government Act 1993. 
iv.   Relative is defined by the Local Government Act 1993 as meaning your, your spouseôs or your de facto partnerôs 
parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child and the spouse or 
de facto partner of any of those persons. 
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Item: 05 
 
Subject: DA2014 - 410.3 MODIFICATION TO SHOP TOP HOUSING INCLUDING 

CLAUSE 4.6 VARIATION TO CLAUSE 4.3 (HEIGHT OF BUILDINGS) 
OF THE PORT MACQUARIE-HASTINGS LOCAL ENVIRONMENTAL 
PLAN 2011 - LOT 123 DP1219042, CLARENCE STREET, PORT 
MACQUARIE 

Report Author: Benjamin Roberts 
 

 
 

Property: Lot 123 DP1219042, Clarence Street, Port Macquarie 

Applicant: Bamford Engineering 

Owner: Yogi Bear Holdings Pty Ltd 

Application Date: 30 March 2016 

Estimated Cost: N/A 

Location: Port Macquarie 

File no: DA2014 - 410.3 

Parcel no: 65374 

Alignment with Delivery Program 

4.9.2  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That it be recommended to Council that section 96 modification to DA2014 - 
410.3 for Shop Top Housing including Clause 4.6 variation to Clause 4.3 
(Height of Buildings) of the Port Macquarie-Hastings Local Environmental 
Plan 2011 at Lot 123, DP1219042, Clarence Street, Port Macquarie, be 
determined by granting consent subject to the recommended conditions. 
 
 

Executive Summary 
 

This report considers a section 96 application to modify approval for shop top 
housing at the subject site and provides an assessment of the application in 
accordance with the Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, one (1) submission has been received. 
 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 1518m2. 
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The site is zoned B3 Commercial Core in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

 
 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

Change to finished ground floor level, increase of 800mm. 

Increase in building height of 800mm.  
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

30 March 2016 - Application lodged 

8 - 21 April 2016 - Public exhibition via neighbour notification 
 
 
3. STATUTORY ASSESSMENT 
 
3. STATUTORY ASSESSMENT 
 
Is the proposal substantially the same? 

Section 96 of the Environmental Planning and Assessment Act 1979 enables the 
modification of consents and categorises modification into three categories - S.96(1) 
for modifications involving minor error, mis-description or miscalculation; S.96(1A) for 
modifications involving minimal environmental impact; and S.96(2) for other 
modifications. Each type of modification must be considered as being substantially 
the same to that which was originally consented to. 
 
The subject application is being considered under the provisions of Section 96(2). 
The proposal is considered to be substantially the same development to that which 
was originally consented to and will have minimal environmental impact. Having 
regard to the above principles, the proposed modification is not considered to alter 
the fundamental essence of the original development for the following reasons: 

- The development use remains unchanged.  
- The development footprint remains the same. 
- Building height and built form are substantially the same. An 800mm increase 

to building height  is minor in the context of the overall development and the 
surrounding locality. 

 
Are there any condition(s) of consent imposed by a Minister, government or 
public authority that require modification? 
  
No changes to any conditions imposed by a Minister, government or public authority. 
 
Does the application require notification/advertising in accordance with the 
regulations and/or any Development Control Plan? 
  
Neighbour notification has been undertaken in accordance with DCP 2013.  
 
Any submissions made concerning the modification? 

One submission was received following completion of the neighbour notification 
period. Key issues raised in the submission received and comments in response to 
these issues are provided as follows: 
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Submission Issue/Summary Planning Comment/Response 

It seems pointless to have a 
height limit standard if developers 
continue to vary it. 

Refer to comments within clause 4.6 heading 
of this report. 

If approval is granted the wording 
should be changed to the 
proposed modification is not to 
exceed 1m increase in building 
height as the higher this building 
becomes the more it impinges on 
privacy and values of adjoining 
property.  

The approval will provide for the building 
heights nominated on the approved plans. 
There is no evidence to suggest that the 
increase in height will adversely impact on 
privacy to adjoining properties. 
 
Impact on property values is not a planning 
consideration. 

 
Any matters referred to in section 79C (1) relevant to the modification? 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
Section 79C(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
 
State Environmental Planning Policy 65 - Design Quality of Residential Flat 
Development 
In accordance with clause 4 this policy applies to the proposal. It is noted that no 
Design Review Panel has been appointed by Port Macquarie-Hastings Council 
following amendments to this Policy in July 2015. 
 
In accordance with clause 30(2), the modified proposal is consistent with the design 
quality principles contained in the Apartment Design Guide. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
In accordance with clause 6, a BASIX certificate has been submitted demonstrating 
that the proposal will comply with the requirements of the SEPP. It is recommended 
that a condition be imposed to ensure that the commitments are incorporated into the 
development and certified at Occupation Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 

In accordance with clause 2.2 the subject site is zoned B3 Commercial Core. 

In accordance with clause 2.3(1) and the B3 zone landuse table, the proposed 
development for shop top housing is a permissible landuse with consent. 

In accordance with clause 2.3(2) the consent authority must have regard to the 
objectives of a zone when determining a development application. 
 
The objectives of the B3 Commercial Core zone are as follows: 
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Å  To provide a wide range of retail, business, office, entertainment, community and 
other suitable land uses that serve the needs of the local and wider community. 

Å  To encourage appropriate employment opportunities in accessible locations. 
Å  To maximise public transport patronage and encourage walking and cycling. 
Å To ensure that new residential accommodation and tourist and visitor 

accommodation within the zone does not conflict with the primary function of the 
centre for retail and business use. 

Å  To provide for the retention and creation of view corridors and pedestrian links 
throughout the Greater Port Macquarie city centre. 

 
In accordance with clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following: 
Å The proposal is a permissible land use; 
Å The development would provide additional ground floor retail and business use; 
Å The development will provide suitable high density residential accommodation; 
Å The proposal is accessible and will provide employments opportunities. 
 
In accordance with clause 4.3, the maximum overall height of the modified proposal 
above ground level (existing) is 23.099m which does not comply with the height limit 
of 19m applying to the site. It is noted that the major bulk of the building (not 
including the roof over the roof top terrace) is at 20.198m on the west boundary and 
19.244m on the east boundary. In the centre of the building is a communal roof deck, 
its roof being 23.099m above ground level. As a result, the applicant has submitted a 
Clause 4.6 variation to the standard. The change in levels and subsequent building 
heights are necessary to match the new footpath level from recent works undertaken 
in the road reserve. 
 
Pursuant to Clause 4.6(3), consent must not be granted for a proposal that 
contravenes a development standard unless the consent authority has considered a 
written request from the applicant that justifies the variation by showing that the 
subject standard is unreasonable or unnecessary and that there are sufficient 
environmental planning grounds to justify the contravening of the standard. 
 
As a result of the above, the applicant submitted a Clause 4.6 variation to the 
standard based on the following reasons: 
 

The building design and height is consistent with the existing and future 
character of the locality in relation to height, bulk and scale. 

Existing building designs in the locality provide for lift overruns, roof top access 
and communal use rooftop areas in addition to the main building envelopes. 

There will be negligible impacts in relation to appearance, views, loss of privacy 
and loss of solar access. 

The proposal will have minimal impact on the heritage values of the site. 

The proposal will continue to provide for a transition in built form and land use 
intensity. 

 
Having consideration to the above the applicant has demonstrated the proposal is 
consistent with the performance objectives of the height of building clause and will 
have limited impact on the environment. In addition, it is also considered that: 

 

The proposal is consistent with the objectives of the LEP and is unlikely to have 
any implications on State related issues or the broader public interest. 
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When viewed from the street it will present as a six storey building. The roof top 
elements are open in nature, setback 3m from the perimeter of the main 
building, add minimal bulk and as suggested by the DRP will articulate the built 
form. 

The proposal is well below the allowable FSR standard thereby minimising bulk 
onsite. 

 
As per Planning Circulars PS 08-003 & 08-014, Council can assume the Directorôs 
Concurrence for variations to height limits. The modified height variation is more than 
a 10% deviation from the standard and therefore the application needs to be 
determine by full council rather than general manager or nominated staff member. 
 
In accordance with clause 4.4, the floor space ratio of the proposal remains 
unchanged at 1:2.91 which complies with the maximum 1:3.5 floor space ratio 
applying to the site. 
 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply. 
 
(iii) any Development Control Plan in: 
 
Port Macquarie-Hastings Development Control Plan 2013 
As the modification relates to a change in building height only, there are no specific 
building provisions of this plan applicable. 
 
Car Parking 
This development is reliant on parking provided by DA2015/332 and ties into the 
adjoining residential flat development (DA2016/149). The total parking required 
versus proposed for the whole site is as follows: 
 
This proposal as modified still requires 42.1883 spaces. DA2016/149 requires 15.5 
spaces. In total 57.68 spaces are required to serve both developments. A total of 73 
spaces are proposed. It is noted a couple of these spaces may be lost due to 
turnaround requirements for blind aisles however proposed parking exceeds 
requirements. 
 
(iiia) any planning agreement that has been entered into under Section 93f or 

any draft planning agreement that a developer has offered to enter into 
under Section 93f: 

 
No planning agreement has been offered or entered into. 
 
iv) any matters prescribed by the Regulations: 
 
New South Wales Coastal Policy 
The proposed development is consistent with the objectives and strategic actions of 
this policy. See SEPP 71 comments for further detail. 
 
Demolition of buildings AS 2601 
Demolition of the existing buildings are capable of compliance with the relevant 
standards. Appropriate condition has been recommended to ensure waste 
management and asbestos removal is undertaken in accordance with relevant 
legislative requirements. 
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v) any coastal zone management plan (within the meaning of the Coastal 
Protection Act 1979), that apply to the land to which the development 
application relates: 

 
No coastal zone management plan applies to the site. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting 
The site has approximately 2m fall from south to north and a 1m cross fall east to 
west. The site has a frontage of 30.17m to Clarence Street and an average depth of 
33.53m. 
 
Adjoining the site to the north is the Northpoint Apartments (9 storey residential flat 
building). Adjoining the site to the east is a low density apartment building similar to 
which exists on the subject site. Beyond and on the corner of Clarence and Munster 
Streets is the Macquarie Waters apartments (six storey residential flat building). 
Adjoining the site to the south is Clarence Street and beyond is the Port Pacific 
Resort building.  Adjoining the site to the west is a single storey commercial building 
on the corner of Clarence and Murrays Streets. 
 
The modified proposal is considered to be consistent with other higher density 
developments in the locality. 
 
The modified proposal will not compromise any important views or view corridors. 
Impact to views enjoyed from units of the Port Pacific building would be minimal 
given the change in grade on Clarence Street and the subject site. 
   
It is evident that the orientation of the block, units and subsequent balconies seek to 
maximise light and ventilation with the northern orientation. The building has been 
positioned in the southern portion of the block with the rear balconies setback 
approximately 6.8m from the rear boundary. This provides for approximately 19.5m 
separation to the units in the North point apartment building. It is considered that 
sufficient spatial separation between the units to provide an acceptable level of 
privacy. 
 
(c) The suitability of the site for the development: 
 
The proposal as modified will fit into the locality and the site attributes are conducive 
to the proposed development. Site constraints have been adequately addressed and 
appropriate conditions of consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
One (1) written submission was received following public exhibition of the application. 
Refer to comments previously provided within the report addressing concerns raised. 
 
(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

Development contributions will be required under Section 94 of the Environmental 
Planning and Assessment Act 1979 towards roads, open space, community 
cultural services, emergency services and administration buildings. 
 
No change to contribution schedule attached to original consent. 

 
 
5. CONCLUSION 
 
The application has been assessed in accordance with Section 96 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is suitable for the proposed development as modified, is not contrary to the 
public's interest and will not have a significant adverse social, environmental or 
economic impact. It is recommended that the section 96 application be approved, 
subject to the recommended conditions as amended and provided in the attachment 
section of this report. 
 
 

Attachments 
 
1View. DA2014 - 410.3 Section 96 Plan 
2View. DA2014 - 410.3 SoEE 
3View. DA2014 - 410.3 Modified Conditions 
4View. DA2014 - 410.3 Submission - Stier  
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