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Development Assessment Panel 
 

CHARTER 
 

 
 
 

1.0 OBJECTIVES 

 

To assist in managing Council's development assessment function by providing 
independent and expert determinations of development applications that fall outside 
of staff delegations. 

 

 

2.0 KEY FUNCTIONS 

 

 To review development application reports and conditions; 

 To determine development  applications  outside  of staff delegations; 

 To  refer development  applications to  Council for  determination  where necessary; 

 To provide a forum for objectors and applicants to make submissions on applications 
before  the Development Assessment Panel (DAP); 

 To maintain transparency in the determination of development applications. 

 

Delegated Authority of Panel 

 

Pursuant to Section 377 of the Local Government Act, 1993 delegation to: 

 Determine development applications under Part 4 of the Environmental Planning 
and Assessment Act 1979 having regard to the relevant environmental planning 
instruments, development control plans and Council policies. 

 Vary, modify or release restrictions as to use and/or covenants created by 
Section 88B instruments under the Conveyancing Act 1919 in relation to 
development applications for subdivisions being considered by the panel. 

 Determine Koala Plans of Management under State Environmental Planning 
Policy 44 - Koala Habitat Protection associated with development applications 
being considered by the Panel. 

 

Noting the trigger to escalate decision making to Council as highlighted in section 5.2. 

 

 

3.0 MEMBERSHIP 

 

3.1 Voting Members 

 

 Two independent external members. One of the independent external members to 



 

 

be the Chairperson. 

 Group Manager Development Assessment (alternate - Director Development & 
Environment or Development Assessment Planner) 

 

The independent external members shall have expertise in one or more of the following 
areas: planning, architecture, heritage, the environment, urban design, economics, traffic 
and transport, law, engineering, government and public administration. 

 

3.2 Non-Voting Members 

 

 Not applicable 

3.3 Obligations of members 
 

 Members must act faithfully and diligently and in accordance with this Charter. 

 Members must comply with Council's Code of Conduct. 

 Except as required to properly perform their duties, DAP members must not disclose 
any confidential information (as advised by Council) obtained in connection with the 
DAP functions. 

 Members will have read and be familiar with the documents and information 
provided by Council prior to attending a DAP meeting. 

 Members must act in accordance with Council's Workplace Health and Safety 

Policies and Procedures 

 External members of the Panel are not authorised to speak to the media on behalf 
of Council. Council officers that are members of the Committee are bound by the 
existing operational delegations in relation to speaking to the media. 

 Staff members shall not vote on matters before the Panel if they have been the 
principle author of the development assessment report. 

 

3.4 Member Tenure 

 

 The independent external members will be appointed for the term of four (4) years 
maximum in which the end of the tenure of these members would occur in a 
cascading arrangement. 

 

3.5 Appointment of members 
 

 The independent external members (including the Chair) shall be appointed by the 
General Manager following an external Expression of Interest process. 

 Staff members of the Panel are in accordance with this Charter. 

 

 

4.0 TIMETABLE OF MEETINGS 

 

 The Development Assessment Panel will generally meet on the 1st and 3rd 
Wednesday each month at 2.00pm at the Port Macquarie offices of Council. 

 Special Meetings of the Panel may be convened by the Director Development & 
Environment Services with three (3) days notice. 



 

 

 

 

5.0 MEETING PRACTICES 

 

5.1 Meeting Format 
 

 At all Meetings of the Panel the Chairperson shall occupy the Chair and preside. 
The Chair will be responsible for keeping of order at meetings. 

 Meetings shall be open to the   public. 

 The Panel will hear from applicants and objectors or their r e p r e s e n t a t i v e s . 

 Where considered necessary, the Panel will conduct site inspections which will be 
open to the public. 

 

5.2 Decision Making 
 

 Decisions are to be made by consensus. Where consensus is not possible on any 
item, that item is to be referred to Council for a decision. 

 All development applications involving a proposed variation to a development 
standard greater than 10% under Clause 4.6 of the Local Environmental Plan will be 
considered by the Panel and recommendation made to the Council for a decision. 

 
5.3 Quorum 
 

 All members (2 independent external members and 1 staff member) must be present 
at a meeting to form a quorum. 

 

5.4 Chairperson and Deputy Chairperson 
 

 Independent Chair (alternate, second independent member) 
 

5.5 Secretariat 

 

 The Director Development &n Environment is to be responsible for ensuring that the 
Panel has adequate secretariat support. The secretariat will ensure that the 
business paper and supporting papers are circulated at least three (3) days prior to 

each meeting. Minutes shall be appropriately approved and circulated to each 
member within three (3) weeks of a meeting being held. 

 The format of and the preparation and publishing of the Business Paper and 
Minutes shall be similar to the format for Ordinary Council Meetings. 

 

5.6 Recording of decisions 
 

 Minutes will record decisions and how each member votes for each item before the 
Panel. 

 

 



 

 

6.0 CONVENING OF “OUTCOME SPECIFIC” WORKING GROUPS 

 

Not applicable. 

 

 

7.0 CONFIDENTIALITY AND CONFLICT OF INTEREST 

 

 Members of the Panel must comply with the applicable provisions of Council’s Code 
of Conduct. It is the personal responsibility of members to comply with the standards 
in the Code of Conduct and regularly review their personal circumstances with this 
in mind. 

 Panel members must declare any conflict of interests at the start of each meeting or 
before discussion of a relevant item or topic. Details of any conflicts of interest 
should be appropriately minuted. Where members are deemed to have a real or 

perceived conflict of interest, it may be appropriate they be excused from 
deliberations on the issue where the conflict of interest may exist. A Panel meeting 
may be postponed where there is no quorum. 

 

 

8.0 LOBBYING 

 

 All members and applicants are to adhere to Council’s Lobbying policy. Outside of 

scheduled Development Assessment Panel meetings, applicants, their 
representatives, Councillors, Council staff and the general public are not to lobby 
Panel members via meetings, telephone conversations, correspondence and the 
like. Adequate opportunity will be provided at Panel inspections or meetings for 
applicants, their representatives and the general public to make verbal submissions 
in relation to Business Paper items. 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 23 January 
2019 be confirmed. 

 



MINUTES 
Development Assessment Panel Meeting 

 23/01/2019 
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PRESENT 
 
Members:  

Paul Drake 
Robert Hussey 
Dan Croft 
 
Other Attendees: 

Ben Roberts 
Steve Ford 
Andrew Rock 
Beau Spry 
David Troemel 
 
 
 

The meeting opened at 2:00pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered.  
 
 

02 APOLOGIES 

Nil. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 19 December 
2018 be confirmed. 
 
 

04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
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05 DA2018 - 562.1 DEMOLITION OF EXISTING BUILDINGS, CONSOLIDATION 
AND BOUNDARY ADJUSTMENT, AND CONSTRUCTION OF SENIORS 
HOUSING AT LOTS 10 - 13 DP 861177, LOT 1 DP 782560, LOT 1 DP 393967, 
LOT 1 DP 390610, LOT 1 DP 1053812, LOT 1 DP 121189, LOT 1 DP 795534, LOT 
1 DP 151300, LOT 3 AND 4 DP 347796, NO. 15 - 21 CAMERON STREET AND 3 
YOUNG STREET, WAUCHOPE 

 
Speakers: 
Bill Amy (applicant) 
 
THE PANEL WAS UNABLE TO REACH CONSENSUS. 
 
Robert Hussey moved the following motion: 
That DA2018 – 562 for Demolition of Existing Buildings, Consolidation and Boundary 
Adjustment, and Construction of Seniors Housing at Lots 10 - 13 DP 861177, Lot 1 DP 
782560, Lot 1 DP 393967, Lot 1 DP 390610, Lot 1 DP 1053812, Lot 1 DP 121189, Lot 1 
DP 795534, Lot 1 DP 151300, Lot 3 and 4 DP 347796, No. 15 – 21 Cameron Street and 
No. 3 Young Street, Wauchope be refused on the grounds that insufficient on-site parking 
spaces have been provided in the development as required by Port Macquarie-Hastings 
Council Development Control Plan 2013. The public interest is not well serviced by the 
degree of the departure to the DCP and such a departure would lead to an unsatisfactory 
precedent. The case for the significant variation has not been satisfactorily justified. 
 

FOR: Robert Hussey 
AGAINST: Paul Drake and Dan Croft 

 
 
Paul Drake proposed an alternate motion: 
That DA2018 – 562 for Demolition of Existing Buildings, Consolidation and Boundary 
Adjustment, and Construction of Seniors Housing at Lots 10 - 13 DP 861177, Lot 1 DP 
782560, Lot 1 DP 393967, Lot 1 DP 390610, Lot 1 DP 1053812, Lot 1 DP 121189, Lot 1 
DP 795534, Lot 1 DP 151300, Lot 3 and 4 DP 347796, No. 15 – 21 Cameron Street and 
No. 3 Young Street, Wauchope be deferred to address the issues raised by Mr Hussey in 
his proposed motion and that the applicant be invited to submit additional information to 
provide for additional parking to serve the development and further information on the 1967 
agreement between the Club and Council. 
  

FOR: Robert Hussey and Paul Drake 
AGAINST: Dan Croft 

 
 

The dissenting recommendation was: 

That DA2018 – 562.1 for Demolition of Existing Buildings, Consolidation and Boundary 
Adjustment, and Construction of Seniors Housing at Lots 10 - 13 DP 861177, Lot 1 DP 
782560, Lot 1 DP 393967, Lot 1 DP 390610, Lot 1 DP 1053812, Lot 1 DP 121189, Lot 1 
DP 795534, Lot 1 DP 151300, Lot 3 and 4 DP 347796, No. 15 – 21 Cameron Street and 
No. 3 Young Street, Wauchope, be determined by granting consent subject to the 
recommended conditions. 
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06 DA2018 - 900.1 DUAL OCCUPANCY AND STRATA SUBDIVISION, LOT 342 DP 
1237302, NO.23 GUNSYND CHASE, PORT MACQUARIE 

CONSENSUS: 

That DA2018 – 900.1 for a Dual Occupancy and Strata Subdivision at Lot 342, DP 
1237302, No. 23 Gunsynd Chase, Port Macquarie, be determined by granting consent 
subject to the recommended conditions. 
 
 

07 DA2017 - 410.2 MODIFICATION TO DWELLING, LOT 29 DP 1045446, NO 12 
LOGANVALE PLACE, LOGANS CROSSING  

Speakers: 
Joan Elms (o) 
Robert Smallwood (applicant) 

 

CONSENSUS: 

That modification to DA 2017 – 410 to amend the internal layout and the size and location 
of an external window for a dwelling at Lot 29, DP 1045443, No. 12 Loganvale Place, 
Logans Crossing, be determined by granting consent subject to the recommended 
conditions. 
 
 

08 DA2017 - 667.1 DEMOLITION OF EXISTING BUILDING AND CONSTRUCTION 
OF BOAT STORAGE FACILITY AND PUBLIC AMENITIES, TREE REMOVAL 
AND ROAD WORKS AT LOT 2 DP 535212, NO. 9 MCINHERNEY PARK, PORT 
MACQUARIE  

Speakers: 
Peter Walsh (o) 
Ian Pople (o) 
Helga Collins (o) 
Wayne Evans (applicant) 

 

CONSENSUS: 

That it be recommended to Council that DA2017 – 667 for demolition of existing building 
and construction of boat storage facility and public amenities, tree removal and road works 
at Lot 2, DP 535212, McInherney Close, Port Macquarie, be determined by granting 
consent subject to the recommended conditions. 
 
 



MINUTES 
Development Assessment Panel Meeting 

 23/01/2019 
 

 
 

 
Port Macquarie-Hastings Council Page 12  

09 DA2018 - 824.1 ONE INTO THREE LOT TORRENS TITLE SUBDIVISION AND 
TWO(2) SEMI-DETACHED DWELLINGS - LOT A DP 33885816, NO. 16 
WINDMILL STREET PORT MACQUARIE 

Submission from Rebecca Raymond tabled at the meeting. 
 
Speakers: 
James Collins (applicant) 
 
 

CONSENSUS: 

That DA 2018 - 824 for a 1 into 3 Lot Torrens Title Subdivision and Two Semi-Detached 
Dwellings at Lot A, DP 338858, No. 16 Windmill Street, Port Macquarie, be determined by 
granting consent subject to the recommended conditions and as amended below: 
 

 Amend condition B11(d) to read: ‘The design requires the provision of 
interallotment drainage in accordance with AUSPEC D5, in this regard an 
easement to drain water will be required over Proposed lot 3 in favour of Proposed 
lots 1 & 2.’ 

 Amend condition B11(f) to read: ‘The design is to make provision for the natural 
flow of stormwater runoff from uphill/upstream properties/lands. The design must 
include the collection of such waters and discharge to the Council drainage 
system, this will require the creation of an easement for overland flow over 
proposed lot 3 in favour of proposed lot 2 & lot 25 DP 32244.’ 

 Amend condition E4 to read: ‘Interallotment drainage shall be piped and centrally 
located within an inter-allotment drainage easement, installed in accordance with 
Council’s current AUSPEC standards (minimum 225mm pipe diameter within a 
minimum 1.5m and variable easement). Details shall be provided: 

o As part of a Local Government Act (s68) application with evidence of 
registration of the easement with the Land Titles Office provided to Council 
prior to issue of the s68 Certificate of Completion; or 

o As part of a Construction Certificate application for subdivision works with 
dedication of the easement as part of any Subdivision Certificate associated 
with interallotment drainage.’ 

 
 

10 DA2018 - 854.1 TWO-SEMI DETACHED DWELLINGS AND STRATA TITLE 
SUBDIVISION - LOT 168 DP 1229414, NO. 23 ALLPORT AVENUE THRUMSTER 

CONSENSUS: 

That DA 2018 – 824.1 for Two-Semi Detached Dwellings and Strata Subdivision at Lot 
168, DP 1229414, No. 23 Allport Avenue, Thrumster, be determined by granting consent 
subject to the recommended conditions. 
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11 DA2018 - 292.1 DUAL OCCUPANCY WITH STRATA SUBDIVISION, LOT 11 SEC 
D DP 25923,NO 104 CHEPANA STREET, LAKE CATHIE 

Speakers: 
Donna Cabban (o) 
Graeme Cabban (o) 
Karen Burke (applicant) 

 

CONSENSUS: 

That DA 2018 – 292.1 for a dual occupancy and strata subdivision at Lot 11, DP 25923, 
No. 104 Chepana Street, Lake Cathie, be determined by granting consent subject to the 
recommended conditions. 
 
 

12 DA2018 - 761.1  ADDITIONS TO EXISTING CLUB AT LOT 1 DP 854932, NO. 1 
WOODFORD ROAD, NORTH HAVEN 

Speakers: 
Bruce Stanley (o) 
Peter Nevis (applicant) 
Cara Dale (applicant) 
 
 

CONSENSUS: 

That DA 2018 - 761 for additions to existing club at Lot 1, DP 854932, No. 1 Woodford 
Road, North Haven, be determined by granting consent subject to the recommended 
conditions and as amended below: 

 Additional condition in section B of the consent to read:’ Prior to release of the 
construction certificate details are to be submitted to Council for approval 
providing for a non-reflective roof colour.’ 

 
 

13 GENERAL BUSINESS 

Nil. 
 
  
 

The meeting closed at 4:00pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 
 
Name of Meeting: ……………………………………………………………………….. 
 
Meeting Date: ……………………………………………………………………….. 
 
Item Number: ……………………………………………………………………….. 
 
Subject:  ……………………………………………………………………….. 
  …………………………………………………….……………...….. 
 
 
I, ..................................................................................... declare the following interest: 
 
 

 Pecuniary: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 
 

 Non-Pecuniary - Significant Interest: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 

 Non-Pecuniary - Less than Significant Interest: 
 May participate in consideration and voting. 
 
 
For the reason that:  .................................................................................................... 
 
....................................................................................................................................... 
 
Name:  ……………………………………………………. 
 
Signed:  .........................................................................  Date:  .................................. 
 
 
(Further explanation is provided on the next page) 
  

 

 

 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/02/2019 

Item  04 

Page 16 

Further Explanation 
(Local Government Act and Code of Conduct) 

 
A conflict of interest exists where a reasonable and informed person would perceive that a Council 
official could be influenced by a private interest when carrying out their public duty. Interests can 
be of two types: pecuniary or non-pecuniary. 
 
All interests, whether pecuniary or non-pecuniary are required to be fully disclosed and in writing. 
 

Pecuniary Interest 
 
A pecuniary interest is an interest that a Council official has in a matter because of a reasonable 
likelihood or expectation of appreciable financial gain or loss to the Council official. (section 442) 
 
A Council official will also be taken to have a pecuniary interest in a matter if that Council official’s 
spouse or de facto partner or a relative of the Council official or a partner or employer of the 
Council official, or a company or other body of which the Council official, or a nominee, partner or 
employer of the Council official is a member, has a pecuniary interest in the matter. (section 443) 
 
The Council official must not take part in the consideration or voting on the matter and leave and 
be out of sight of the meeting.  The Council official must not be present at, or  in sight of, the 
meeting of the Council at any time during which the matter is being considered or discussed, or at 
any time during which the council is voting on any question in relation to the matter.  (section 451) 
 

Non-Pecuniary 
 
A non-pecuniary interest is an interest that is private or personal that the Council official has that 
does not amount to a pecuniary interest as defined in the Act.  
 
Non-pecuniary interests commonly arise out of family, or personal relationships, or involvement in 
sporting, social or other cultural groups and associations and may include an interest of a financial 
nature. 
 
The political views of a Councillor do not constitute a private interest. 
 
The management of a non-pecuniary interest will depend on whether or not it is significant. 
 

Non Pecuniary – Significant Interest 
As a general rule, a non-pecuniary conflict of interest will be significant where a matter does not 
raise a pecuniary interest, but it involves: 

(a) A relationship between a Council official and another person that is particularly close, for 
example, parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal 
descendant or adopted child of the Council official or of the Council official’s spouse, 
current or former spouse or partner, de facto or other person living in the same household. 

(b) Other relationships that are particularly close, such as friendships and business 
relationships. Closeness is defined by the nature of the friendship or business 
relationship, the frequency of contact and the duration of the friendship or relationship. 

(c) An affiliation between a Council official an organisation, sporting body, club, corporation or 
association that is particularly strong. 

 
If a Council official declares a non-pecuniary significant interest it must be managed in one of two 
ways: 

1. Remove the source of the conflict, by relinquishing or divesting the interest that creates 
the conflict, or reallocating the conflicting duties to another Council official. 

2. Have no involvement in the matter, by taking no part in the consideration or voting on the 
matter and leave and be out of sight of the meeting, as if the provisions in section 451(2) 
apply. 

 

Non Pecuniary – Less than Significant Interest 
If a Council official has declared a non-pecuniary less than significant interest and it does not 
require further action, they must provide an explanation of why they consider that the conflict does 
not require further action in the circumstances.  
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
 
By 
[insert full name of councillor] 

 

 
In the matter of 
[insert name of environmental 
planning instrument] 

 

 
Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

 
Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
 
Address of land in which councillor or an  
associated person, company or body has a 
proprietary interest (the identified land)i 

 

 
Relationship of identified land to councillor 
[Tick or cross one box.] 

 
Councillor has interest in the land (e.g. is 

owner or has other interest arising out of a 
mortgage, lease trust, option or contract, or 
otherwise). 
 

Associated person of councillor has 
interest in the land. 
 

Associated company or body of councillor 
has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTEREST 
 
 
Nature of land that is subject to a change 
in zone/planning control by proposed 
LEP (the subject land iii 
[Tick or cross one box] 

 
The identified land. 

 
Land that adjoins or is adjacent to or is in 

proximity to the identified land. 
Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of zone/planning 
control on councillor 
[Tick or cross one box] 

 
Appreciable financial gain. 

 
Appreciable financial loss. 

 
 
 

Councillor’s Name:  ………………………………………… 

 

Councillor’s Signature:  ……………………………….   Date:  ……………….. 
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under sections 451 (4) and (5) of the Local Government Act 
1993.  You must not make a special disclosure that you know or ought reasonably to 
know is false or misleading in a material particular.  Complaints made about 
contraventions of these requirements may be referred by the Director-General to the 
Local Government Pecuniary Interest and Disciplinary Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting in respect of which the special disclosure is being made.   
The completed form must be tabled at the meeting.  Everyone is entitled to inspect it.  
The special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
i.   Section 443 (1) of the Local Government Act 1993 provides that you may have a pecuniary interest in a matter 
because of the pecuniary interest of your spouse or your de facto partner or your relativeiv or because your business 
partner or employer has a pecuniary interest. You may also have a pecuniary interest in a matter because you, your 
nominee, your business partner or your employer is a member of a company or other body that has a pecuniary 
interest in the matter. 
ii.  Section 442 of the Local Government Act 1993 provides that a pecuniary interest is an interest that a person has 
in a matter because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A 
person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not 
reasonably be regarded as likely to influence any decision the person might make in relation to the matter or if the 
interest is of a kind specified in section 448 of that Act (for example, an interest as an elector or as a ratepayer or 
person liable to pay a charge). 
iii.   A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in 
proximity to land in which a councillor or a person, company or body referred to in section 443 (1) (b) or (c) of the 
Local Government Act 1993 has a proprietary interest.. 
iv.   Relative is defined by the Local Government Act 1993 as meaning your, your spouse’s or your de facto partner’s 
parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child and the spouse or 
de facto partner of any of those persons. 
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Item: 05 
 
Subject: DA 2018 - 1033.1 ALTERATIONS AND ADDITIONS TO DWELLING - 

LOT 11 DP 22923, NO. 102 SETTLEMENT POINT ROAD, PORT 
MACQUARIE 
 

Report Author: Michael Roberts 
 

 
 

Applicant: Draftworx Designs – Craig Maltman 

Owner: T Sales and J Burgess 

Estimated Cost: $220,000 

Parcel no: 22033 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2018 - 1033 for Dwelling Alterations and Additions at Lot 11, DP 
22923, No. 102 Settlement Point Road, Port Macquarie be determined by 
granting consent subject to the recommended conditions. 
 
 

Executive Summary 
 

This report considers a development application for dwelling alterations and additions 
on the subject site and provides an assessment of the application in accordance with 
the Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, one (1) submission has been received. 
 
 
1. BACKGROUND 
 
Existing site features and surrounding development 
 
The site has an area of 1836m2. 
 
The site is zoned part General Residential R1 and part Environmental Conservation 
E2 in accordance with the Port Macquarie-Hastings Local Environmental Plan 2011, 
as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Demolition of existing first floor sunroom and minor internal alterations to existing 
dwelling. Internal alterations involve the removal of some internal walls and 
conversion of existing kitchen to a new bedroom on the first floor only.  

 Proposed two storey additions to existing dwelling projecting west towards 
Settlement Point Road.  
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Plans of the proposed works are included in the attachments at the end of this report. 
 
Application Chronology 
 

 30/11/18 - Application lodged. 

 6/12/18 – Notification period until 19/12/18. 

 10/12/18 – Amended plans provided limiting extent of fill to driveway only. 

 19/12/18 – Submission received (letter dated 18/12/18). 

  9/1/19 – email sent to applicant requesting response to objection. 

 11/1/19 – response to submission received and sent to objector for review. 

 14/1/19 – email from objector advising they do not wish to withdraw objection.  
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument: 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required.  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development and proposed stormwater controls the 
proposal will be unlikely to have any adverse impact on existing aquaculture 
industries. 
 
State Environmental Planning Policy (Coastal Management) 2018 and Clause 
5.5 of Port Macquarie-Hastings Local Environmental Plan 2011 
 
The site is located within the proximity area for Coastal Wetlands. 
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
Having regard to clauses 13 and 14 of the SEPP and clause 5.5 of the Port 
Macquarie-Hastings LEP 2011 the proposed development is not considered likely to 
result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, hydrological 
(surface and groundwater) and ecological environment; 
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b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impacts on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

e) any adverse impact on Aboriginal cultural heritage, practices and places; 
f) any adverse impacts on the cultural and built environment heritage; 
g) any adverse impacts the use of the surf zone;  
h) any adverse impact on the visual amenity and scenic qualities of the coast, 

including coastal headlands; 
i) overshadowing, wind funneling and the loss of views from public places to 

foreshores; 
 
The bulk, scale and size of the proposed development is compatible with the 
surrounding coastal and built environment. The site is predominately cleared and 
located within an area zoned for residential purposes. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate has been submitted demonstrating that the proposal will comply 
with the requirements of the SEPP. It is recommended that a condition be imposed to 
ensure that the commitments are incorporated into the development and certified at 
Occupation Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2, the subject site is zoned R1 General Residential and E2 
Environmental Conservation.  

• In accordance with clause 2.3(1) and the R1 zone landuse table, the dwelling 
(or ancillary structure to a dwelling) is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community.  

o To provide for a variety of housing types and densities.  

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents. 
 

• In accordance with clause 2.3(1) and the E2 zone landuse table, the dwelling 
(or ancillary structure to a dwelling) is a permissible landuse with consent. 

The objectives of the E2 zone are as follows: 

o To protect, manage and restore areas of high ecological, scientific, cultural 

or aesthetic values. 

o To prevent development that could destroy, damage or otherwise have an 

adverse effect on those values. 

o To protect coastal wetlands and littoral rainforests. 

o To protect land affected by coastal processes and environmentally 

sensitive land. 

o To prevent development that adversely affects, or would be adversely 

affected by, coastal processes. 
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o To enable development of public works and environmental facilities where 

such development would not have an overall detrimental impact on 
ecological, scientific, cultural or aesthetic values. 

 
In accordance with Clause 2.3(2), the proposal is consistent with the zone 
objectives as it is a permissible landuse and consistent with the established 
residential locality. 

 Clause 2.7, the demolition requires consent as it does not fit within the 
provisions of SEPP (Exempt and Complying Development Codes) 2008. 

 Clause 4.3, the maximum overall height of the building above ground level 
(existing) is 7.419m which complies with the standard height limit of 8.5m 
applying to the site. 

 Clause 4.4, the floor space ratio of the proposal is 0.12:1.0 which complies with 
the maximum 0.65:1 floor space ratio applying to the site. 

 Clause 5.5 - Development within the coastal zone - relevant objectives of this 
clause are addressed by SEPP (Coastal Management) 2018 section (see 
above). 

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.1, the site is mapped as potentially containing class 3 acid sulfate 
soils. The proposed development includes minor excavation for footings 
however no excavation extending 1m below the natural surface level is 
proposed, therefore no adverse impacts are expected to occur to the acid 
sulphate soils found on site.  

 Clause 7.3, the site is land within a mapped “flood planning area” (Land subject 
to flood discharge of 1:100 annual recurrence interval flood event (plus the 
applicable climate change allowance and relevant freeboard) In this regard the 
following comments are provided which incorporate consideration of the 
objectives of Clause 7.3, Council’s Flood Policy 2015, the NSW Government’s 
Flood Prone Lands Policy and the NSW Government’s Floodplain Development 
Manual (2005): 

o The proposal is compatible with the flood hazard of the land taking into 

account projected changes as a result of climate change; 

o The proposal will not result in a significant adverse affect on flood 

behaviour that would result in detrimental increases in the potential flood 
affectation of other development or properties; 

o The proposal incorporates measures to minimise & manage the flood risk 

to life and property associated with the use of land; 

o The proposal is not likely to significantly adversely affect the environment 

or cause avoidable erosion, siltation, destruction of riparian vegetation or a 
reduction in the stability of river banks or watercourses; 

o The proposal is not likely to result in unsustainable social and economic 

costs to the community as a consequence of flooding; 

 Clause 7.5 – Koala Habitat applies to the site. Refer to comments under SEPP 
44 heading. 

 Clause 7.13, satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development. 
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(a)(ii) Any proposed instrument that is or has been placed on exhibition 
 
No draft instruments apply to the site. 
 
(a)(iii) Any DCP in force 
 
Port Macquarie-Hastings Development Control Plan 2013: 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

3.2.2.2 Articulation zone: 

• Min. 3m front setback 

• An entry feature or portico 

• A balcony, deck, patio, 
pergola, terrace or verandah 

• A window box treatment 

• A bay window or similar 

feature 

• An awning or other feature 

over a window 

• A sun shading feature 

No elements within the 
articulation zone. 
 

N/A 

Front setback (Residential not 
R5 zone): 

• Min. 6.0m classified road 

• Min. 4.5m local road  

• Min. 3.0m secondary road  

• Min. 2.0m Laneway 

Front building line 
setback is compliant with 
the minimum 4.5m front 
setback requirements. 
Proposed 13.2m.  

Yes 

3.2.2.3 Garage 5.5m min. and 1m 
behind front façade. 

Garage door recessed behind 
building line or 
eaves/overhangs provided 

Garage door setback is 
compliant with the 
minimum front setback 
requirements. 

Garage door recessed. 

Yes 

 

 

6m max. width of garage door/s 
and 50% max. width of building 

Width of garage door/s 
are compliant with the 
maximum width 
requirements 

Yes 

Driveway crossover 1/3 max. of 
site frontage and max. 5.0m 
width 

Driveway crossing/s 
width are compliant with 
the maximum width 
requirements 

Yes 

3.2.2.4 4m min. rear setback. Variation 
subject to site analysis and 
provision of private open space 

The rear setback 
requirements are 
complied with. 

Yes 

3.2.2.5 Side setbacks: 

• Ground floor = min. 0.9m 

• First floors & above = min. 3m 
setback or where it can be 
demonstrated that 

The minimum side 
setback requirements are 
complied with. 

North setback @ 1.8m for 
a small 3m length of the 

Yes – 
justification 
provided 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

overshadowing not adverse = 
0.9m min. 

• Building wall set in and out 
every 12m by 0.5m 

wall. Remaining 15m of 
wall setback @ 2.4m. No 
adverse overshadowing 
impacts as a result of this 
encroachment within 3m 
setback. 

South setback proposed 
@ 3.35m.  

The building wall 
articulation is compliant 
and/or satisfactory to 
address the objective 
intent of the development 
provision.  

3.2.2.6 35m2 min. private open space 
area including a useable 4x4m 
min. area which has 5% max. 
grade 

The dwelling contains 
35m² open space in one 
area including a useable 
4m x 4m space. 

Yes 

3.2.2.10 Privacy: 

• Direct views between living 
areas of adjacent dwellings 
screened when within 9m 
radius of any part of window 
of adjacent dwelling and 
within 12m of private open 
space areas of adjacent 
dwellings. ie. 1.8m fence or 
privacy screening which has 
25% max. openings and is 
permanently fixed 

• Privacy screen required if 
floor level > 1m height, 
window side/rear setback 
(other than bedroom) is less 
than 3m and sill height less 
than 1.5m  

• Privacy screens provided to 

balconies/verandahs etc 
which have <3m side/rear 
setback and floor level height 
>1m 

The development will not 
compromise privacy in 
the area for the reasons 
outlined in the justification 
below. 
 
 

No – 
justification 
provided  

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic 
principles of Crime Prevention 
Through Environmental Design 

No concealment or 
entrapment areas 
proposed. Adequate 

Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

guideline casual surveillance 
available. 

2.3.3.1 Cut and fill 1.0m max. 1m 
outside the perimeter of the 
external building walls 

Cut and fill <1.0m change 
1m outside the perimeter 
of the external building 
walls 

Yes 

2.3.3.2 1m max. height retaining walls 
along road frontage 

None proposed N/A 

Any retaining wall >1.0 in 
height to be certified by 
structure engineer 

None proposed N/A 

Combination of retaining wall 
and front fence height max 
1.8m, max length 6.0m or 30% 
of frontage, fence component 
25% transparent, and splay at 
corners and adjacent to 
driveway 

No retaining wall front 
fence combination 
proposed. 

N/A 

2.3.3.8 Removal of hollow bearing 
trees  

No trees proposed to be 
removed 

N/A 

2.6.3.1 Tree removal (3m or higher 
with 100m diameter trunk at 1m 
above ground level and 3m 
from external wall of existing 
dwelling) 

No trees proposed to be 
removed 

N/A 

2.4.3 Bushfire risk, Acid sulphate 
soils, Flooding, Contamination, 
Airspace protection, Noise and 
Stormwater 

Refer to main body of 
report. 

 

2.5.3.2 New accesses not permitted 
from arterial or distributor roads 

No new access proposed 
to arterial or distribution 
road.  

N/A 

Driveway crossing/s minimal in 
number and width including 
maximising street parking 

Driveway crossing 
minimal in width including 
maximising street parking 

Yes 

2.5.3.3 Parking in accordance with 
Table 2.5.1. 
1 space per single dwelling 
(behind building line) 

1 or capacity for more 
than 1 parking space 
behind the building line 
has been provided for. 

Yes 

2.5.3.11 Section 94 contributions Refer to main body of 
report. 

 

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking areas  Single dwelling only with 
1 domestic driveway. No 
specific landscaping 
requirements 
recommended. 

N/A 

2.5.3.14 Sealed driveway surfaces 
unless justified 

Sealed driveway 
proposed 138 submitted 

Yes 

2.5.3.15 Driveway grades first 6m or Driveway grades capable Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

and 
2.5.3.16 

‘parking area’ shall be 5% 
grade with transitions of 2m 
length 

of satisfying Council 
standard driveway 
crossover requirements. 
Condition recommended 
for section 138 Roads Act 
permit  

2.5.3.17 Parking areas to be designed 
to avoid concentrations of 
water runoff on the surface. 

Single dwelling only with 
1 domestic driveway. 
Stormwater drainage is 
capable of being 
managed as part of 
plumbing construction. 

Yes 

 
The proposal seeks to vary Development Provision relating to Clauses 3.2.2.10. 
 
The relevant objectives are: 
 
3.2.2.10 
To protect the visual privacy of onsite and nearby residents. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 
 
Clause 3.2.2.10 
The development will not compromise privacy in the area due to: 
 
Southern Elevation 

 >3m side setback proposed. 
 

 No internal living areas positioned along the southern elevation. 
 

 Private open space are on front deck area screened along entire side with 
one high set window at 1.5m.   

 

 The proposed front setback maintains views from the living and private open 
space areas of the property to the South. 

 
Northern Elevation 

 The proposal has a 2.4m side setback to the northern property which is in 
excess of the minimum setback permissible. 

 

 Living area windows are proposed high set >1.5m to address privacy and 
overlooking concerns. 

  
The front deck is <3m and >1m above GL with no privacy screen in order to 
maintain prominent views to the North over the river.  To address this the 
owners have proposed a substantial front setback of 13.2m. This will position 
the front deck approximately 2m behind the front of dwelling at 104 
Settlement Point Road. This will not create direct views into Living or private 
open space areas of the neighbouring property to the North. 
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 The DA was advertised and no issues were raised relating to privacy or 
overlooking. 

 
Based on the above assessment, the variations proposed to the provisions of the 
DCP are considered acceptable and the relevant objectives have been satisfied. 
Cumulatively, the variations do not amount to an adverse impact or a significance 
that would justify refusal of the application. 
 
(a)(iii)(a) Any planning agreement or draft planning agreement 
 
No planning agreement has been offered or entered into relating to the site. 
 
(a)(iv) The regulations 
 
NSW Coastal Policy 1997 
 
The proposed development is consistent with the objectives and strategic actions of 
this policy. 
 
Demolition of buildings AS 2601 – Clause 92 
 
Demolition of the existing building on the site is capable of compliance with this 
Australian Standard and is recommended to be conditioned. 
 
(b)  The likely impacts of that development, including environmental impacts 
on both the natural and built environments and the social and economic 
impacts in the locality 
 
The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties and satisfactorily addresses the public domain. 
 
The proposal is considered to be compatible with other residential development in 
the locality and adequately addresses planning controls for the area. 
 
The proposal does not have a significant adverse impact on existing view sharing. 
 
The proposal does not have significant adverse lighting impacts. 
 
There are no significant adverse privacy impacts. 
 
There is no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June. 
 
Access, Traffic and Transport 
The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Water Supply Connection 
Service available – details required with S.68 application. 
 
Sewer Connection 
Service available – details required with S.68 application. 
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Stormwater 
Service available – details required with S.68 application. 
 
Other Utilities  
Telecommunication and electricity services are available to the site. 
 
Heritage  
This site does not contain or adjoin any known heritage item or site of significance. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any native vegetation and therefore does not trigger the biodiversity offsets scheme.  
Part 7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 
 
Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
 
Bushfire 
The site is identified as being bushfire prone. 
 
The Applicant has submitted a bushfire report prepared by a Certified Consultant. 
  
An assessment of bushfire risk having regard to section 4.3.5 of Planning for Bushfire 
Protection 2006 including vegetation classification and slope concludes that a 
Bushfire Attack Level Low shall be required. 
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Management of bushfire risk is acceptable subject to BAL construction levels being 
implemented and APZ being maintained. An appropriate condition is recommended. 
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. The increase in housing density will improve natural 
surveillance within the locality and openings from each dwelling overlook common 
and private areas. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
Site constraints of bushfire and flooding have been adequately addressed and 
appropriate conditions of consent recommended. 
 
(d) Any submissions made in accordance with this Act or the regulations 
 
Following exhibition of the application in accordance with DCP 2013, one submission 
was received. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
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Submission Issue/Summary Planning Comment/Response 

Flooding concerns 
associated with the raising 
of proposed garage to 
required flood height. The 
proposal will funnel 
floodwaters towards 
neighbouring dwelling. 

Following comment from Council’s Flood Engineer 
the plans were revised to remove proposed fill 
around the driveway access ramp leading to the 
garage. Revised plans were received on 10 
December 2018 reflecting these changes. 
 
The consent has been conditioned so that no filling 
is permitted outside the dwelling footprint (including 
driveway ramp). See condition F(5).  
 
The plans are in compliance with PMHC Flood 
Policy. 

(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
Not applicable. 
 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 

Attachments 
 
1View. DA2018 - 1033.1 Recommended Conditions  
2View. DA2018 - 1033.1 Plans  
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Item: 06 
 
Subject: DA2018 - 353.1 COMMERCIAL PREMISES AND TOURIST AND 

VISITOR ACCOMMODATION WITH CLAUSE 4.6 VARIATION TO 
CLAUSE 4.3 (HEIGHT OF BUILDINGS) AND CLAUSE 4.4 (FLOOR 
SPACE RATIO) OF THE PORT MACQUARIE-HASTINGS LOCAL 
ENVIRONMENTAL PLAN 2011 AT LOT 123 DP 1219042, NO. 17 
CLARENCE STREET, PORT MACQUARIE 

Report Author: Benjamin Roberts 
 

 
 

Applicant: David Pensini 

Owner: Yogi Bear Holdings Pty Ltd 

Estimated Cost: $14,000,000 

Parcel no: 65374 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That it be recommended to Council that DA2018 - 353 for a commercial 
premises and tourist and visitor accommodation with clause 4.6 variation to 
clause 4.3 (Height of Buildings) and clause 4.4 (Floor Space Ratio) of the Port 
Macquarie-Hastings Local Environmental Plan 2011 at Lot 123, DP 1219042, 
No. 17 Clarence Street, Port Macquarie, be determined by granting consent 
subject to the recommended conditions. 
 

Executive Summary 

This report considers a development application for a commercial premises and 
tourist and visitor accommodation with clause 4.6 variation to clause 4.3 (Height of 
Buildings) and clause 4.4 (Floor Space Ratio) of the Port Macquarie-Hastings Local 
Environmental Plan 2011 at the subject site and provides an assessment of the 
application in accordance with the Environmental Planning and Assessment Act 
1979. 
 
Following exhibition of the application, eight (8) submissions have been received. 
 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 1518m2. 
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The site is zoned B3 Commercial Core in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
Key aspects of the proposal include the following: 
 

 Construction of a seven (7) storey building comprising basement level parking.  

 The building will comprise ground floor commercial and tourist accommodation 
over levels 1 to 6. Levels 1 to 6 will contain 47 apartments comprising 4 x 3 bed 
units (with dual key arrangement), 28 x 2 bed units (with dual key arrangement), 
12 x 2 bed units and 3 x 1 bed units. With the combination of dual key 
arrangements the proposal may provide for up to 79 leasable units. 

 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 16 May 2018 – Application lodged. 

 22 May 2018 – Application placed on hold following applicant advice that revised 
plans are to be lodged. 

 25 June 2018 – Revised plans lodged. 

 5 July to 3 August 2018 – Public exhibition via neighbour notification and 
advertising. 

 3 July 2018 – Additional information request to applicant. Building height and off-
street parking. 

 6 August 2018 – Additional information request to applicant. Traffic impact 
assessment required.  

 25 September 2018 – Additional information response from applicant addressing 
building height, parking and traffic requests. 
 

 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy 55 – Remediation of Land 
 
In accordance with clause 7, following an inspection of the site and a search of 
Council records, the subject land is not identified as being potentially contaminated 
and is suitable for the intended use. 
 
State Environmental Planning Policy 62 - Sustainable Aquaculture 
 
In accordance with clause 15C, given the nature of the proposed development, 
proposed stormwater controls and its’ location, the proposal will be unlikely to have 
any identifiable adverse impact on any existing aquaculture industries within the 
nearby Hastings River approximately 150m to the north-west from the site. 
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State Environmental Planning Policy 64 - Advertising and Signage 
 
There is no signage proposed as part of the application. Suitable condition has been 
recommended advising of consent requirements for future signage. 
 
State Environmental Planning Policy 65 - Design Quality of Residential Flat 
Development 
 
In accordance with clause 4 the policy does not apply to serviced apartments. 
 
State Environmental Planning Policy (Coastal Management) 2018  
 
The site is located within the mapped coastal environment area. 
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
Having regard to clauses 13 and 14 of the SEPP and clause 5.5 of the Port 
Macquarie-Hastings LEP 2011 the proposed development is not considered likely to 
result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, hydrological 
(surface and groundwater) and ecological environment; 

b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impacts on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

e) any adverse impact on Aboriginal cultural heritage, practices and places; 
f) any adverse impacts on the cultural and built environment heritage; 
g) any adverse impacts the use of the surf zone;  
h) any adverse impact on the visual amenity and scenic qualities of the coast, 

including coastal headlands; 
i) overshadowing, wind funnelling and the loss of views from public places to 

foreshores; 
 
The bulk, scale and size of the proposed development is compatible with the 
surrounding coastal and built environment. The site is cleared and located within an 
area zoned for commercial purposes. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
In accordance with clause 7, the proposal is not a BASIX affected building. 
Specifically the definition of a BASIX affected building is as follows:  
 

BASIX affected building means any building that contains one or more 
dwellings, but does not include a hotel or motel.  

 
State Environmental Planning Policy (Infrastructure) 2007 
 
The proposal is not traffic generating development for the purpose of schedule 3 of 
this policy. No referral to Roads and Maritime Services was undertaken. 
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State Environmental Planning Policy (State and Regional Development) 2011 
The proposal is not identified as regionally or state significant development. The 
capital investment value is $14 million. The trigger for regionally significant 
development is $30 million. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 

In accordance with clause 2.2 the subject site is zoned B3 Commercial Core. 

In accordance with clause 2.3(1) and the B3 zone landuse table, the proposed 
development for commercial premises and tourist and visitor accommodation are 
permissible landuses with consent. 

In accordance with clause 2.3(2) the consent authority must have regard to the 
objectives of a zone when determining a development application. 

The objectives of the B3 Commercial Core zone are as follows: 

 To provide a wide range of retail, business, office, entertainment, community 
and other suitable land uses that serve the needs of the local and wider 
community. 

 To encourage appropriate employment opportunities in accessible locations. 

 To maximise public transport patronage and encourage walking and cycling. 

 To ensure that new residential accommodation and tourist and visitor 
accommodation within the zone does not conflict with the primary function of 
the centre for retail and business use. 

 To provide for the retention and creation of view corridors and pedestrian links 
throughout the Greater Port Macquarie city centre. 

In accordance with clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following: 

 The proposal is a permissible land use; 

 The development would provide additional ground floor retail and business use; 

 The development will provide suitable tourist and visitor accommodation; 

 The proposal is accessible and will provide employments opportunities. 

In accordance with clause 4.1 it is noted that no subdivision is proposed as part of 
the application. 

In accordance with clause 4.3, the maximum overall height of the proposal above 
ground level (existing) is 23.65m. The maximum building height standard applicable 
to the site is 19m. As a result, the applicant has submitted a Clause 4.6 variation to 
the standard. The variation represents a 24.5% departure from the standard.  

In gaining an appreciation of the extent of building height variation sought it is 
important to note the site has been excavated under a prior development consent. 
The ground level on site is now below that which previously existed. Specifically in 
the western central portion of the site ground levels are at least 700mm lower than 
historic natural ground levels. Also of due consideration is that in marrying in with 
Town Centre Master plan works along the Clarence Street frontage the finished 
ground level adjacent to the southern elevation of the building will be approximately 
800mm above the existing ground level along this frontage. 

To this extent the roof of the proposed building comparative to the existing footpath 
level along Clarence Street level will vary between 17.8m in the south-eastern corner 
and 19.5m in the south-western corner. Whereas within the site, at the excavated 
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ground level, the building height would be 20.55m in the south-eastern corner and up 
to 22.65m in the south-western corner. Along the northern elevation of the proposed 
building, at the excavated ground level, the building height varies from between 
22.65m and 23.65m. The height plane plans provided as an attachment to this report 
illustrate the extent of the height variation proposed. The height plane plans also 
illustrate the height of the previously approved buildings on the site. 

Pursuant to Clause 4.6(3), consent must not be granted for a proposal that 
contravenes a development standard unless the consent authority has considered a 
written request from the applicant that justifies the variation by showing that the 
subject standard is unreasonable or unnecessary and that there are sufficient 
environmental planning grounds to justify the contravening of the standard. 

As a result of the above, the applicant submitted a Clause 4.6 variation to the 
standard based on the following reasons: 

 The building design and height is consistent with the existing and future 
character of the locality in relation to height, bulk and scale. 

 Existing building designs in the locality provide for lift overruns, roof top access 
and communal use rooftop areas in addition to the main building envelopes. 

 There will be negligible impacts in relation to appearance, views, loss of privacy 
and loss of solar access. 

 The proposal will have minimal impact on the heritage values of the site. 

 The proposal will continue to provide for a transition in built form and land use 
intensity. 

Having consideration to the above the applicant has demonstrated the proposal is 
consistent with the performance objectives of the height of building clause and will 
have limited impact on the environment. In addition, it is also considered that: 

 The proposal is consistent with the objectives of the LEP and is unlikely to have 
any implications on State related issues or the broader public interest. 

 When viewed from the street it will present as a six storey building. The 6th floor 
is adequately setback from the perimeter of the main building, add minimal bulk 
and will articulate the built form. 

As per Planning Circulars PS 18-003, Council can assume the Director-General’s 
concurrence for variations to height limits. The height variation is more than a 10% 
deviation from the standard and therefore the application needs to be determine by 
full council rather than under staff delegation. 
 
In accordance with clause 4.4, the floor space ratio of the proposal is 3.52:1. The 
maximum floor space ratio standard applicable to the site is 3.5:1. As a result, the 
applicant has submitted a Clause 4.6 variation to the standard. The variation 
represents a 0.57% variation from the standard. This equates to an additional floor 
area of 34.03m2 above the standard. 

Pursuant to Clause 4.6(3), consent must not be granted for a proposal that 
contravenes a development standard unless the consent authority has considered a 
written request from the applicant that justifies the variation by showing that the 
subject standard is unreasonable or unnecessary and that there are sufficient 
environmental planning grounds to justify the contravening of the standard. 

As a result of the above, the applicant submitted a Clause 4.6 variation to the 
standard based on the following reasons: 

 The extent of the floor space variation is minor. 
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 The building design is consistent with the existing and future character of the 
locality in relation to building height, bulk and scale. 

 The proposal is consistent with the floor space ratio objectives. 

Having consideration to the above the applicant has demonstrated the proposal is 
consistent with the performance objectives of the floor space ratio clause. In addition, 
it is also considered that the proposal is unlikely to have any implications on State 
related issues or the broader public interest. 

 
As per Planning Circulars PS 18-003, Council can assume the Director-General’s 
Concurrence for variations to floor space ratios. The floor space ratio variation is less 
than a 10% deviation from the standard and could be determined by staff under 
delegation. However noting the building height variation proposed the application will 
be determined by full council in any event. 
 
In accordance with clause 5.9, no listed trees in Development Control Plan 2013 are 
proposed to be removed.  

In accordance with clause 5.10 the site is a listed archaeological site (A111). The 
applicant provided a preliminary archaeological assessment for a previous 
application being for the excavation of basement parking which was referred to the 
NSW Heritage Council. The prior consent contained conditions addressing heritage 
including a further requirement for a final archaeological report on findings during 
excavation. A final archaeological report prepared by I Vetta and J Baloh dated 
August 2018 supported this application. The application and final report were referred 
to the NSW Heritage Council. The heritage Council have reviewed the application 
and final report and concluded that no further investigation or approval under the 
Heritage Act 1977 is needed. The NSW Heritage Council has recommended the 
following consent condition be applied to any consent granted. The condition forms 
part of the recommended consent conditions attached to this report: 

“Should any historical relics be unexpectedly discovered in any areas of the site not 
subject to an excavation permit, then all excavation or disturbance to the area is to 
stop immediately and the Heritage Council of NSW is to be informed in accordance 
with Section 146 of the Heritage Act 1977”.     

In accordance with clause 7.3 the land is above the flood planning area and no flood 
related building controls apply to the site.  

In accordance with clause 7.4 the north-western portion of the site is partly mapped 
within the flood plain risk management area. The development provides for adequate 
emergency evacuation onto Clarence Street and no specific flood related measures 
are required. 

In accordance with 7.7, the proposed development does not penetrate the Obstacle 
Limitation Surface (OLS) of the Port Macquarie Airport. In particular the OLS for the 
site is approximately 60m. However, if a crane is to be utilised during construction, 
care will be required. A condition is recommended to ensure any crane used onsite 
does not penetrate the OLS and in the event that it does a controlled activity approval 
from the airport operator be obtained prior to works commencing. 

In accordance with clause 7.13, satisfactory arrangements are in place for provision 
of essential public utility infrastructure including stormwater, water and sewer 
infrastructure to service the development. 
 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
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(iii) any Development Control Plan in force: 
 
Port Macquarie-Hastings Development Control Plan 2013 
 
Applicable general provisions 
 

Requirements Proposed Complies 

 Advertising & Signage None proposed. N/A 

 Community Participation & 
Social Impact Assessment  

Public exhibition undertaken in 
accordance with the requirements 
of this plan. Social Impact 
Assessment not considered 
necessary for the proposal. 

Yes 

  Crime Prevention Adequate casual surveillance 
available and principles of crime 
prevention through environmental 
design achieved. 

Yes 

 Environmental Management  Site is mapped as potential 
archaeological site. Refer to 
comments earlier within report. 

 No tree removal proposed. 

 Stormwater management 
details to be provided. 

Yes 
 
 
 
N/A 
Stormwater 
capable of 
being 
managed. 
Details to be 
provided with 
section 68 
application. 

 Off-street parking in 
accordance with Table 2.5.1: 
- Motel accommodation 

requires 1.1 per unit + 1 per 
2 employees (onsite at any 
one time) + 1 for on-site 
manager. 

- Commercial premises 
requires 1 per 30m2 of 
Gross Leasable Floor Area 
(GLFA). 

- Function room requires 1 
per 30m2 serviced floor area 
in commercial zones. 

Motel accommodation with dual 
key arrangement:  
- 79 units = 86.9 
- No onsite manager = 0 
- 6 employees = 3 
Total for motel = 89.9 spaces.  

Commercial premises:  
- 195.3m2 = 6.51 spaces.  
 
Function Room 
- 80.22m2 = 2.674 spaces 

Total required parking for dual key 
arrangement = 99.084 spaces. 

Total parking proposed = 61 
spaces. 

No*  

 
The proposal seeks a variation to clause 2.5.3 which requires onsite parking to be 
provided in accordance with Table 2.5.1. In accordance with the table above 99.084 
(100) spaces are required to serve the development with 100% occupancy of all units 
inclusive of 32 dual key units. The proposal includes 61 spaces. Thus resulting in a 
parking shortfall of 38.084 spaces. 
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The DCP provides that Council may consider a reduced level of parking where it is 
supported by a parking demand study that assesses the peak parking demands for 
the overall development and completed by a suitably qualified and experienced 
person. 
 
The relevant objectives of the plan are: 

- Adequate provision is made for off-street parking commensurate with volume 
and turnover of traffic likely to be generated by the development. 

- To ensure no adverse impacts on traffic and road function. 
 
The application was supported by a traffic impact assessment that included a parking 
demand analysis. The assessment was prepared by TTM Consulting dated 9 August 
2018. The assessment included a dual occupancy (i.e. dual key) parking sensitivity 
assessment. The assessment assumed an 80% occupancy rate and that 20% of 
guests would arrive via taxi, ride sharing or public transport. Based on these 
assumptions it was estimated that the parking demand for 79 units alone would be 
approximately 50-51 spaces. With the addition of the ground floor commercial 
parking demand of 6.51 spaces, employee parking demand of 3 spaces and function 
centre parking demand of 2.674 spaces the total peak parking demand equates to 
between 62.184 - 63.184 spaces. Under this scenario a parking shortfall of 2.184 
spaces would apply. 
 
It is considered reasonable to assume a reduced occupancy rate for motel style 
accommodation. Data obtained from the Destination NSW website (source being 
Australian Bureau of Statistics (ABS), survey of Tourist Accommodation) suggests for 
the years ending 2014 and 2015 occupancy rates were 62% and 68% respectively 
for tourist style accommodation in Port Macquarie for establishments with 15 or more 
rooms. The adopted 80% occupancy rate is considered appropriate and probably on 
the conservative side having regard to these statistics.   
 
However assuming 20% of guests will not arrive via private vehicle is not 
substantiated within the parking study. No data, survey work or research has been 
provided that validates this assumption. In the absence of such evidence it is 
considered inappropriate to adopt this assumption. The traffic study also 
acknowledges that during periods of high occupancy (peak holiday periods) that the 
car parking demand may be higher and recommend that a parking booking system 
be implemented to manage the available parking. However, this is considered 
inappropriate as there will likely be an increased reliance on on-street parking during 
these times. It is argued that the adopted parking demand rate within the DCP for 
motel style accommodation already accounts for a portion of guests arriving by 
alternate means. It could also be argued that the assumption of an 80% occupancy 
ratio also further accounts for a portion of persons arriving by alternate means. 
 
Council staff calculations of parking demand based on the agreed 80% occupancy 
rate is provided as follows: 
 

 79 lettable units at 80% occupancy equates to 63.2 units (i.e. 79 x 0.8 = 63.2). 
63.2 units x 1.1 spaces per unit = 69.52 spaces.  

 Employees: 6 at 1 per 2 employees (6/2) = 3 spaces. 

 Commercial premises: 195.3m2 (1 per 30m2) = 6.51 spaces.  

 Function Room: 80.22m2 (1 per 30m2) = 2.674 spaces. 

 Total parking demand required = 81.704 spaces. 
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Parking proposed is 61 spaces. Therefore a parking shortfall of 20.704 spaces is a 
result (i.e. 81.704 spaces required – 61 space proposed).  
 
Having regard to the overall findings of the traffic impact assessment prepared by a 
suitably qualified professional Council staff are comfortable that proposal will not 
result in any significant adverse impacts to traffic, parking or road function. 
Nevertheless the site is located within the Port Macquarie-Hastings Contributions 
Plan 1993 – Part C – Car Parking and it is considered appropriate that a 
development contribution be made under this plan for the identified parking shortfall 
of 20.704 spaces. A condition has been recommended surrounding the payment of 
the parking shortfall contribution.   
 
Part 5 - Area based provisions - Port Macquarie Town Centre 
 

Requirements/Objectives Proposed Complies 

Clarence Street precinct 
The future heritage and leisure 
focus of the town for visitors and 
residents, Clarence Street will be a 
distinctive tree lined pedestrian 
dominated area with hotels and 
holiday apartments above an 
active street frontage lined with 
restaurants, heritage buildings and 
sidewalk cafés.  
The new buildings should respond 
to the heritage buildings without 
mimicking them.  

7 storey apartment style 
building with ground floor 
commercial.  
 
Ground floor commercial will 
provide active street frontage. 
 
Building design considered to 
be not out of character with 
existing flat buildings within the 
precinct. 

Consistent 
with 
objectives. 

Site amalgamation 
- Amalgamations are desired on 
land identified in Figure 26.  
- If applicants propose a different 
amalgamation pattern then they 
must demonstrate that orderly 
development, high levels of 
connectivity and vehicle access will 
occur and that mid-block 
connections are provided 
appropriately.  

Proposal inconsistent with 
desired amalgamation plan. 
Refer to figure below table. 
 
 
 
 
 
 
 
 

Three lots 
(minus the 
corner lot) 
have been 
amalgamated. 
Considered to 
be a good 
outcome. 
 
 

Active Frontages and Shop 
Widths  
- Maximum shop widths comply 
with Figure 27: Maximum shop 
widths.  

 
 
The ground floor shop front 
width is less than 30m. 

 
 
Yes. 
 
 

Façade Enclosure 
Façade enclosure complies with 
the block controls.  
Block 1: 
- Ground 60% 

- First 50% 

- Second/Third 40% 

- Top floor 40% 

 
Façade enclosure considered 
acceptable.  

 
Yes. 

Roof Design 
Break up roofs where possible with 

 
Roof broken up with lift 

 
Yes 
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hips, gables and changes in 
materials.  

overrun and root top terrace 
structures. 
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Summary - Block 1 controls  
 
Maximum Building Depth. Ground whole site less setbacks, 
First/Second/Third/Top = 20m. 
 
Building depth of approximately 22m considered appropriate. 
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Front Setback (Clarence Street). Ground/First/Second/Third = 0m. Top Floor = 
3m.  
 
Front lobby on front boundary 0m consistent.<1m first/second/third/fourth/fifth with 
elements within articulation zone. Noting top floor setback 3m.  
 
Rear Setback. Minimum 0m to Block 1 Lane for Ground/First/Second/Third. Top 
Floor minimum 3m. 
 
Proposed 8.7m to rear boundary. Further setback on top floor. Note future laneway 
not possible having regard to Macquarie Waters building. 
 
Side Setback. Minimum 0m to Block 1 Pathway for Ground/First/Second/Third. 
Top Floor minimum 3m.  
 
Proposed 0m side boundary setback from ground to 5th level. The top floor setbacks 
range between 0m, (approximately 7.6m length of eastern aspect of building – stair 
shaft and portion of Unit 604), up to 13.695m (north-western aspect of building). 
The side setback variation to the 3m top floor in relation to portions of the top floor is 
considered acceptable due to the: 

 reasonably short wall lengths of the proposed building compared to the overall 
length of the site. 

 the relationship of the non-compliant length of external wall of the proposed 
building with the existing western external wall of the adjoining building to east. 

 the relationship of the proposed building to the bulk and scale of development 
to the east. 

 the significant open area of the proposed development. 

 the overall merits of the proposed development and the practical difficulties 
associated with compliance and achieving a viable project. 

 the lack of detrimental overshadowing of the adjoining properties due to the 
existing lots orientation to north and south. 

 the minimization of privacy impacts to the adjoining properties due to a lack of 

 regular windows in the proposed side 

 elevations, 

 the size and scale of existing adjoining development to the east, west and 
north. 

 the flow through ventilation for the proposed units which do not need to rely on 
side windows to provide ventilation. 

 the use of varying finishes on the side elevations to create additional interest 
and relief and to decrease the vertical emphasis on the building as a whole. 

 the non-compliance will result in no loss of primary views for residents of other 
buildings. 

 
Façade Enclosure. Ground 60%, First 50%, Second/Third 40%, Top Floor 40%. 
 
Façade enclosure considered acceptable.  
 
Front articulation zone. Ground min 0m. First to fifth min 1.8m Max 4m. Top 
Floor N/a 
 
Articulation provided to the street considered appropriate. 
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Rear/Side Articulation 0m. 
 
Wall finish treatment is proposed to the western elevation which will provide an 
appropriate interim measure until the corner block is developed. 
 
Vehicle entry from streets and paths. Off Block 1 Lane, Munster or Murray 
Streets 
 
Access directly from Clarence Street. 
 
New Streets, Laneways and Paths. Block 1 Lane. Min 7m wide – two way 
vehicle movement and 1m footpath. 
 
Proposed level basement car parking. No provision for laneway. Full width footpath 
across frontage required. 
 
Arcades. N/A. 
 
Car Parking Underground, on street, some on grade.  
 
Proposed basement car parking and commercial spaces at grade.  
 
Landscaping. N/A. 
 
Residential Flat Development, Tourist and Visitor Accommodation, Mixed Use 
Development Provisions. 
 

Objectives/Provisions Proposed Complies 

Site Design & Analysis 
- Attributes and constraints 

adequately considered in 
design. 

- Consideration to adjacent 

and adjoining sites in 
design. 

Site analysis provided. Yes. 

Site Layout 
- Functional & integrated 

with neighbourhood. 
- Energy efficient design. 

Detailed site plan 
provided with application 
demonstrating integration 
with potential integration 
with adjoining sites.  

Yes. 

Height Limits & FSR 
- Complies with LEP 

- Min floor to ceiling 2.7m. 

- FSR at least 1:1. 

 
Variation to height 
proposed. 
Ceiling heights comply.  
FSR 3.52:1. 

 
No. Refer to LEP clause 
4.6 comments. 
Yes. 
Yes. 

Streetscape & Front 
Setback 
- Front setback with 20% 

of average setback of 
adjoining buildings. 

- Tourist accommodation 

9m max setback for 
pool. 

- Balconies may encroach 

 
 
Proposed 0m front 
setback. 
 
Swimming pool proposed 
on roof top. 
 
Balconies within 

 
 
Considered acceptable. 
 
 
N/A 
 
 
Yes. 
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up to 600mm into 
setbacks. 

- Building aligned to street 

boundary. 
- Openings align with 

street or rear of site. 

setbacks. 
 
Building aligns with street. 
Openings face street. 

 
Yes. 
 
 
Yes. 

Side & Rear Setbacks 
- Side setback min 1.5 for 

max 75% of building 
depth. 

- Windows in side walls 

setback 3m from side. 
- Adjoins existing strata 

building side set back 
min 3m. 

- Rear setback min 6m to 

building & sub 
basement. 

- Party wall development 

if site amalgamation not 
possible and higher 
density envisaged. 

- Corner sites 

consolidated with 
adjacent sites. 

 
0m side setbacks 
 
 
No windows in side walls. 
 
Adjoins strata title flat 
building to the east. 
 
8.7m rear setback to 
building. 
 
Site amalgamation as per 
DCP not achievable. 
 
Not a corner site. 

 
Considered acceptable. 
 
 
N/A. 
 
Considered acceptable. 
 
 
Yes. 
 
 
Noted but considered 
best achievable 
outcome. 
N/A 
 
 
N/A 

Building Depth 
- Max 18m 

Building depth of 
approximately 22m. 

Building depth 
considered acceptable. 
The depth is reflective of 
existing similar sized 
buildings adjoining.  

Energy Conservation & 
Solar Access 

- Adequate light and 

ventilation. 
- Overshadowing. 

- Energy efficiency. 

North facing balconies. 
No adverse shadow 
impacts given lot 
orientation. 
 

Yes. Ventilation and 
solar access considered 
appropriate having 
regard to the short term 
use proposed. 
  

Landscaping 
 

Landscaping proposed 
along Clarence Street 
frontage. 

Yes 

Deep Soil  
- Buildings should be sited 

across frontage 
- Deep soil zones should 

extend width of the site and 
be minimum depth of 6m. 

- Deep soil zone should 
accommodate advanced 
plantings. 

- Integration with stormwater 
management system 

No deep soil zone 
proposed. 

The site is zoned B3 
Commercial and 
consistent with the area 
based provisions above 
no deep soil zone 
requirement has been 
envisaged for this site. 

Private Open Space 
- Ground floor dwelling 

min 35m2 with 4mx4m 
area. 

No ground floor units 
proposed. The rooftop 
terrace area inclusive of 
BBQ, gym, pool and 

Yes. Each unit also 
contains access to 
external balconies of 
sufficient width and 
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- Areas <2m in width be 

excluded from area. 
- Balconies on or above 

first floor min 8m2 with 
min 2m width with direct 
living area access. 

toilets facilities provides 
sufficient communal open 
space. 

depth.  

Fences and Walls 
- None proposed 

 
None proposed 

 
N/A 

Acoustic Privacy 

- Living areas to face 

street 
 

- Parking and driveways 

separation >3m from 
bed windows 

- Openings of adjacent 

dwellings >3m 
separation. 

- Building wall design 

minimise noise transition 
comply with AS. 

 
Noted that some 
bedrooms at front of 
building face street. 
N/A no ground floor units. 
 
 
No side wall openings. 
 
 
Designed to comply with 
noise transmission 
requirements. 

 
Noise impacts 
considered to be minimal 
having regard to the 
short term nature of use. 
Additional glazing to 
bedroom windows 
possible.  
 
N/A 
 
 
Yes 

Visual Privacy 
- Direct views between 

adjacent living areas 
screened if with 
distances. 

- Screening or fence 

requirements. 
- Window privacy screen 

requirements 
- Balcony privacy screen 

requirements 

 
No side wall openings. 
 
 
 
 
 
Privacy walls and 
screening proposed 
where necessary. 

 
Yes 
 
 
 
 
 
Yes 

Accessibility 

- In accordance with 

AS1428 
- Barrier free min 20% of 

dwellings 
- Layout for variety of 

groups 
- Building design capable 

of adaptation to whole of 
partial changes of use 

 
Capable of compliance 
with AS1428. Details to 
be provided with 
Construction Certificate. 
Ground flood at grade 
access with lift proposed. 

 
Yes. 

Social Dimensions & 
Affordability 
- Located close to open 

space/recreation areas. 
- FSR not less than 1:1 

- Variety of apartment 

types, 1, 2, 3+ beds. 
- Consider Affordable 

Housing Strategy 

 
 
Close to Town Green 
open space and foreshore 
areas. 
FSR greater than 1:1. 
1, 2 and 3 bedroom units. 
 

 
 
Yes. 
 
 
Yes. 
Yes. 
 
 

Roof Form 

- Variations in form & 

 
Roof top structures 

 
Yes. 
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materials to be provided 
- Lift overruns & plant 

integrated within roof 
structure 

provided varied roof form. 
Overrun and plant 
incorporated into roof top 
structures. 

Façade Composition & 
Articulation 
- Well balanced 

- Consistent & 

complimentary to 
elements & materials of 
existing buildings  

 
 
Consistent with existing 
flat buildings within the 
locality. 

 
 
Yes 

Entries & Corridors 

- Clear line of transition  

- Sheltered & lit 

- Adequate circulation 

space 
- Corridor width min 2.5m 

wide & 3m high 

 
Building entry well 
defined, sheltered and 
adequate circulation 
space. 
 

 
Yes 
 
 
 
 

Balconies 

- Min one balcony per 

apartment. 
- Main balcony min 2m 

width a 8m2. 
- Directly accessible from 

living area. 
- Balconies recessed, 

balustrade. 

 
Balcony per unit. 
 
Complies. 
 
Off living area. 
 
Recessed and balustrade 
details provided. 

 
Yes 
 
Yes 
 
Yes 
 
Yes 

Emergency Services 

- Accessible 
Capable of access from 
street hydrant. 

Yes 

Laundries & Clothes 
Drying Facilities 

Rooftop communal 
laundry proposed.   

Yes 

Mailboxes Not required. N/A 

Safety & Security 
 

Design meets principles 
of crime prevention 
through environmental 
design. 

Yes 

Site Storage 
 

Adequate storage 
proposed. 

Yes 

Waste Management 
- Communal bulk waste 

facilities to be provided. 
- Designated area at 

ground or basement 

 
Garbage storage on 
ground floor behind 
commercial tenancies. 

 
Yes 

Utilities 
 

Services available. Yes 

Strata Title Subdivision 
 

No subdivision proposed. N/A 

 
Business and Commercial Development Provisions 
 

Requirements/Objectives Proposed Complies 

Building Heights: 
 

Proposed 23.65m. 
 

No. Refer to 
LEP clause 
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19m LEP max height limit 
applies. 

4.6 
comments.  

Setbacks: 

 A zero metre setback to ground 
floor is preferred in all business 
zone developments.  

 
0m front setback.  

 
Yes 

Roof Form: 

 Variations in roof form including 
the use of skillions, gables and 
hips are to be provided in the 
development.  

 
Variation with roof terrace 
proposed. Lift overrun and plant 
incorporated. 
 

 
Yes. 
 
 
 

Building Facades, Materials & 
Finishes: 

 Colours, construction materials 
and finishes shall be 
predominately pale in colour 
and textured, tonal and subtle. 

 
 
Proposed colours appear 
acceptable and consistent with 
existing flat buildings within the 
street.  

 
 
Yes 

 Shopfront widths are to be 
between 15 and 20metres.  

Shopfront widths acceptable. Yes 
 

 Architectural detailing is to be 
provided to promote 
articulation, character and 
visual interest in the 
streetscape.  

 

Architectural detailing provided 
within the articulation zone. 
Incorporates overhangs and 
recesses. 

Yes 
 
 
 

Active Frontages:  

 Ground floor levels shall not be 
used for residential purposes in 
B1, B2, B3 and B4 zones.  

 
Ground floor incorporates 
shop/retail.  

 
Yes 
 

 A minimum of 50% of the 
ground floor level front facade 
is to be clear glazed.  

Approx 50% of street frontage 
clear glazed. 
 

Yes 
 

Arcades  No arcade proposed. N/A 

Awnings Awning structure provides 
coverage for the extent of the 
active street frontage. 

 
Yes 

 Skylights may be provided in 
the awning for a maximum 
depth of 1/3 of the total awning 
depth.  

None proposed. N/A 

 Under awning lighting shall 
comply with AS/NZS1158.  

Capable of compliance. Yes. 

 Awnings are designed and 
constructed to encourage 
pavement dining in areas 
identified for pavement dining, 
along the foreshore and in 
piazzas.  

Awnings designed to encourage 
outdoor dining opportunities. 

Yes. 

Landscaping: 

 A landscape plan shall be 
submitted with the development 
application  

 
Landscape plan provided. 

 
Yes 

Gateways &  landmark Sites:   



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/02/2019 

Item 06 

Page 59 

  N/A N/A 

Waste management: 

 A waste management plan for 
the construction and/or 
occupation of the development 
is provided 

 

 
Waste management plan 
provided. 

 
Yes 

Vehicular Access Location and 
Design: 

 No direct vehicular access to at 
grade or basement car parking 
from the active street frontage 
will be permitted in B1 zones.  

 The number of vehicular 
crossovers shall be kept to a 
minimum and appropriate sight 
lines provided to ensure safe 
integration of pedestrian and 
vehicular movement.  

 
 
B3 Zone. Single crossover 
proposed. Access to basement 
car park from main entrance off 
Clarence Street.  

Single crossover proposed at 
grade. 
 

 
 
Yes. 
 
 
 
 
Yes 
 

Pedestrian Entries & Access: 

 The development complies with 
AS1428—Design for Access 
and Mobility.  

 
Designed to comply with 
standard. 

 
Yes 

Outdoor Dining: 
  

None proposed. N/A 

Commercial Development 
Adjoining Residential Land 
uses: 

 The development is designed 
so that all vehicle movement 
areas and servicing areas are 
located away from adjoining 
residential areas.  

 

 
 
 
Site adjoins residential units 
located to the east.  
 
Site does not adjoin residential 
zoned land. 
 

 
 
 
Yes 
 
 
 
 

 Waste areas are located and 
managed to minimise pests, 
noise and odour.  

Garbage storage located on 
ground floor behind commercial 
tenancy and basement for 
residential units. 

Yes 

 
(iiia) any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
No planning agreement has been offered or entered into. 
 
iv) any matters prescribed by the Regulations: 
 
New South Wales Coastal Policy: 
 
The proposed development is consistent with the objectives and strategic actions of 
this policy. See SEPP (Coastal Management) 2018 comments for further detail. 
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v) any coastal zone management plan (within the meaning of the Coastal 
Protection Act 1979), that apply to the land to which the development 
application relates: 

 
No coastal zone management plan applies to the site. 
 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting 
The site was historically three single Torrens title lots with each containing old unit 
buildings. The old units have been demolished and the lots consolidated under a 
previous development consent. Site has also been subject to excavation under a 
previous development consent and slopes away from south to north approximately 
2m. The site has a frontage of 45.25m to Clarence Street and an average depth of 
33.53m. 
 
Adjoining the site to the north is the North point Apartments (9 storey residential flat 
building). Adjoining the site to the east is the Macquarie Waters apartments (six 
storey residential flat building). Adjoining the site to the south is Clarence Street and 
beyond is the Port Pacific Resort building. Adjoining the site to the west is a single 
storey commercial building fronting Murray Street. 
 
The proposal is considered appropriate in terms of density and height and will be 
unlikely to have any adverse impacts to existing adjoining properties and 
satisfactorily addresses the public domain. The proposal is considered to be 
consistent with other higher density developments in the locality. 
 
The proposal will not compromise any important views or view corridors. Impact to 
views enjoyed from units of the Port Pacific building would be minimal given the 
change in grade on Clarence Street and the subject site, and the location of existing 
buildings adjacent to the site. 
   
It is evident that the orientation of the block, units and subsequent balconies seek to 
maximise light and ventilation with the northern orientation. The building has been 
positioned in the southern portion of the block. This provides for adequate separation 
to the units in the North point apartment building. It is considered that sufficient 
spatial separation between the units will be provide for an acceptable level of privacy. 
 
Roads  
The site has road frontage to Clarence Street. Adjacent to the site, Clarence Street is 
a sealed public road under the care and control of Council. Clarence Street is local 
commercial road with a 22 metre carriageway within a 30 metre road reserve. The 
existing road includes SA kerb and gutter, footpath paving, and combination of 
parallel parking and angled parking. 
 
Access, Transport & Traffic 
The application was supported by a Traffic Impact Assessment prepared by TTM 
Consulting, dated 9 August 2018. The conclusions of the assessment are provided 
below:  
 

8 Summary and Conclusions 
8.1 Development Summary 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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The access is proposed to be via a 6.0m wide Category 2 access crossover. 
The development access will provide an effective queue provision of 4 vehicles 
between the property boundary and the security access door. 
8.2 Car Parking Arrangements 
The car parking provision generally exceeds Council’s Development Control Plan’s 
minimum parking requirements. 
The ground level and basement car park layouts, as a minimum, comply with the 
Australian Standard requirements. Overall, TTM considers the proposed car parking 
arrangements for this development are adequate. 
8.3 Impact on Surrounding Road Network 
Assessment of the proposed development indicates that the development will not 
have a significant impact on the future road network. As such, no further mitigating 
road works are required. 
8.4 Service Vehicle Arrangements 
Servicing for this development will be facilitated in the designated loading area on 
the ground level, accessed from Clarence Street. The largest design vehicle, a 
VAN, can enter, manoeuvre, service and exit the site in a forward gear. Overall, the 
proposed service vehicle arrangements are considered adequate to meet the needs 
of the proposed development. 
8.5 Active Transport Facilities 
The current public transport infrastructure and proposed site provisions for 
pedestrian/bicycle facilities is considered adequate for the development. 
8.6 Conclusion 
Based on the assessment contained within this report, TTM see no traffic 
engineering reason why the relevant approvals should not be granted. 

 
Key issues or recommendations to be addressed by conditions. 
 
To protect existing road facilities, existing road conditions shall be evaluated and 
bond securities held prior to any earthworks Details shall be provided as part of a 
Roads Act (Section 138) application. 
 
Site Frontage & Access 
Vehicle access to the site is proposed though one access driveway to Clarence 
Street. All accesses shall comply with Council AUSPEC and Australian Standards, 
and conditions have been imposed to reflect these requirements.   

Due to the type and size of development, additional works are required to include: 

 Reconstruction of kerb and gutter to the east of improvement works (new kern 
and pavement) to marry in with works already carried out by Council as part of 
the Town Centre Master Plan. 

 Concrete footpath paving (full width) along the full frontage 

 A condition is recommended requiring that prior to the preparation of any 
engineering plans or submission of any applications for construction to Council, 
the applicant is to contact Councils Engineering Development to ensure any 
design accords with Town Centre Master Plan works already carried out on 
Clarence Street across subject property. The applicant is advised that works 
include altering verge, carriageway and kerb levels to improve surface drainage 
conditions for the full frontage of the development. 

 
Parking and Manoeuvring 
Parking and driveway widths on site can comply with relevant Australian Standards 
(AS 2890) and conditions have been imposed to reflect these requirements.   
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Due to the type of development, car park circulation is required to enable vehicles to 
enter and exit the site in a forward manner. Site plans show adequate area is 
available and conditions have been imposed to reflect these requirements.   
 
Refer to relevant conditions of consent. 
 
Pedestrians 
In accordance with the Port Macquarie Town Centre Master Plan, the proposed 
development will require full width concrete paving along the frontage of the site with 
specified materials and finishes. Suitable conditions recommended. 
 
Public Domain 
No adverse impacts on public spaces or access thereto. 
 
Utilities 
Telecommunication and electricity services are available to the site. 
 
Stormwater 
The proposed preliminary stormwater design prepared by David Johnson Consulting 
Engineer, dated May 2014 is acceptable in principle.  
 
The site naturally grades towards the rear and is benefitted by an easement 1 metre 
wide to drain water over SP65485, the development proposes to extinguish the 
easement and instead drain to the Council’s pipe network in Clarence Street. 
 
The legal point of discharge for the proposed development is defined as a direct 
connection to Council’s stormwater pit/pipeline in Clarence Street, which is consistent 
with the development proposal. 
 
A detailed site stormwater management plan will be required to be submitted for 
assessment with the S.68 application and prior to the issue of a building Construction 
Certificate. 
 
In accordance with Councils AUSPEC requirements, onsite detention facilities must 
be incorporated into the stormwater drainage plan. Preliminary plans incorporate 
onsite detention facilities. 
 

 The statement of environmental effects (SOEE) outlines measures to be 
implemented during construction to manage stormwater. Details from the SOEE are 
provided below:  

  

 Appropriate controls will be installed to prevent soil erosion and 
sediment transport from the site during rainfall during the construction phase 
of the project. A variety of erosion and sediment controls will be used on the 
site. Strategies to be used on site will include: 

 Hay bale retardation and sediment retention basin. The removal of 
stormwater from the excavated area will be via a temporary hay bale 
structure which will be provided on site. The size of the structure to be 
determined via the volume of water to be treated. In this regard the 
operation of the structure is to be inspected on a daily basis and the 
quality of discharge water monitored. 

 Where necessary the size of the structure will be increased so as to 
ensure that acceptable discharge standards are met. 
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 All stormwater is to be collected and conveyed to the structure using 
suitable sized pumps. The foot valve of the pump is to be fitted with a 
silt sock. The hay bale structure will act as a two-stage sedimentation 
basin. Pumped water will be discharged into the larger section of the 
structure where it will be allowed to settle and seep through the straw 
bales into the final section where it will be allowed to settle before 
draining through the overflow to discharge into the stormwater drain 
servicing the site. 

 The pond shall be regularly inspected, and excess sediment removed 
on a daily or more frequent basis as required. 

 Sediment filter fencing, or gravel groynes/sausages will be used 
downstream of the discharge from the hay bale structure to provide 
additional treatment. 

 Gravel groynes/sausages for sediment retention will be utilized around 
stormwater drains, inlets and pits once constructed. 

 Tracking of sediment from the site by tucks entering and leaving will 
be controlled by the provision of a ‘shaker grid’ at the site entry 
together with the placing of a gravel driveway at the entry site. 

 Discharges from dewatering operations shall be treated to remove 
excess suspended matter prior to discharge from the site. Discharges 
shall be free of pollutants, shall be within a pH range of 6.5-8.5 and 
shall have a maximum non-filterable residue (NFR) concentration of 
50 mg/L to allow for discharge to the stormwater system within 
Environment Protection Authority requirements. 

  

 Removal of suspended matter from dewatering discharges shall be 
achieved by treatment of discharges through the hay bale 
filtration/sedimentation pond detailed in 6.1 above. 

 
Detailed plans for the management of stormwater will be required to be submitted for 
assessment with the infrastructure construction certificate and S.68 applications. 
 
Water 
Records indicate that the current development site has an existing 20mm metered 
water service from the 150mm PVC water main on the same side of Clarence Street.  
 
Each residential and commercial unit will require individual water metering with the 
meters either located on the road frontage or at the unit with remote reading facility 
located adjacent to the road frontage or in an easily accessible area such as a foyer. 
 
Final water service sizing will need to be assessed by a hydraulic consultant to suit 
the commercial, domestic and fire service components of the proposed development, 
as well as backflow protection requirements. The existing 20mm metered water 
service is to be disconnected. There is no charge for this disconnection service. 
 
Detailed plans will be required to be submitted for assessment with the infrastructure 
construction certificate and S.68 applications. 
 
Sewer 
Council records indicate that the development site is connected to sewer via junction 
to the existing sewer line that runs along the northern property boundary. A sewer 
reticulation strategy is to be provided. A manhole will be required at the high end of 
the line as it will be more than 40m long. If the main is subject to future extension an 
end of line terminal shaft (poo pit) will be required. 
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As the development will exceed 2ET discharge, sewer connection is to be made from 
a manhole. The hydraulic designer is to confer with Council sewer section prior to 
submitting sewer design plans. 
 
Detailed plans will be required to be submitted for assessment with the infrastructure 
construction certificate application and S.68 applications. 
 
Soils 
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air & Micro-climate 
The operations of the proposed development will be unlikely to result in any adverse 
impacts on the existing air quality or result in any pollution. 
 
Flora & Fauna 
Construction of the proposed development will not require any removal/clearing of 
any significant vegetation and therefore will be unlikely to have any significant 
adverse impacts on biodiversity or threatened species of flora and fauna. 
 
Waste 
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. 
 
Energy 
The proposal is not BASIX affected building. The proposal will include measures to 
address energy efficiency in order to comply with the requirements of section J of the 
Building Code of Australia (BCA). No adverse impacts anticipated. 
 
Noise & Vibration 
Having regard to the location of the site and nature of the development, there will be 
anticipated short term noise impacts during construction activities. Consent condition 
has been recommended to restrict construction to standard construction hours and a 
condition requiring a construction management plan which includes a schedule of 
works and approximate timing, contact number of site supervisor and mechanism for 
providing notice to adjoining owners for schedule noisy works. 
 
In terms of vibration impacts and proximity of adjoining sites which are built to 
boundary a condition has been recommended to require dilapidation reports prior to 
work and upon completion of works to adjoining properties. 
 
In terms of the visitor accommodation use, it is noted that no onsite manager is 
proposed. A condition of consent has been recommended to require a complaints 
register to be established by management and this be made available upon request 
to Council. The condition also requires that a telephone number be provided on the 
front of the building for any complaints. 
 
Having regard to the short term nature of stays proposed and use of the communal 
roof top terrace facilities which includes a BBQ area, swimming pool and outdoor 
terrace the potential exists for noise during high activity times. It is noted that these 
roof top areas have been located in the north western part of the top floor which will 
provide adequate separation between adjoining flat buildings to the north and east of 
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the site. It still considered that some type of management regarding the use of this 
rooftop area is required. A condition has been recommended requiring a rooftop 
management plan be development and approved by Council prior to issue of any 
occupation certificate. A further condition has been applied requiring the approved 
plan to be displayed in a prominent position on the rooftop area so guests are duly 
informed. 
  
Natural Hazards 
The site is not mapped as bushfire prone land. Refer to comments under clause 7.4 
of LEP comments for flood considerations. 
 
Safety, Security & Crime Prevention 
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in a loss of safety or security in the area.  The 
increase in housing density will improve natural surveillance within the locality and 
openings from each dwelling overlook common and private areas. 
 
Social Impact in the Locality 
Given the nature of the proposed development and its location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic Impact in the Locality 
No adverse impacts. Likely positive impacts can be attributed to the construction of 
the development. 
 
Site Design and Internal Design 
The proposed development design is satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction 
Having regard to the location of the site and nature of the development, there will be 
anticipated short term inconveniences during construction activities. No significant 
adverse construction impacts are identified to neighbouring properties that would 
warrant refusal of this application. 
 
Cumulative Impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development. Site constraints have been adequately addressed and 
appropriate conditions of consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
Eight (8) written submissions have been received following public exhibition of the 
application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/02/2019 

Item 06 

Page 66 

Submission Issue/Summary Planning Comment/Response 

The proposal provides no detail on 
overshadowing impacts. Private open 
space on the adjoining Macquarie 
Waters building is orientated north-
west. Shadow diagrams should be 
provided to determine the extent of 
shadow impacts. 

Having regard to the sites north south 
orientation it is evident that the adjoining 
properties will not be adversely 
overshadowed by the development for 
more than 3 hours between 9am -3pm on 
21 June. 

Based on the information lodged it is 
difficult to ascertain whether the 
building height proposed is being 
taken off pre-excavated site levels or 
existing level as excavated. 

The applicant provided revised plans and 
clause 4.6 variation confirming building 
height proposed form existing ground level 
as excavated onsite. 

The proposal bases its car parking 
demand on 47 units and 6 staff. The 
proposal however contains 79 
separately lettable units. The DCP 
currently provides no mechanism for 
reduced parking for a dual key 
system. A shortfall of 36 parking 
spaces is not appropriate for the 
locality having regard to existing 
parking demand experienced.  

Refer to DCP assessment table within this 
report.  

The proposal does not propose a 6m 
wide deep soil zone as per DCP 
2013, specifically provisions 3.3.2.6, 
3.3.2.11 and 3.3.2.16.  

Provision 3.3.2.6 refers to side and rear 
setbacks. The rear setback complies. 
Provision 3.3.2.11 refers to deep soil zone 
width and depth. The lack of deep soil is 
consistent with the area based provisions 
and commercial zoning of this site. 
Provision 3.3.2.16 refers to landscaping 
requirements. Having regard to the 
commercial zoning the minimal 
landscaping proposed along the street 
frontage is considered acceptable.  

The current condition of the site is not 
acceptable. Currently stormwater 
collects and pools in the north-
western corner and leaches into the 
basement of the north point building. 
It is requested that Council instruct 
the landowner to fix this stormwater 
problem immediately. 

Noted Council staff are aware of the 
existing stormwater issue and will continue 
to monitor and managed accordingly. 
Stormwater for the proposed development 
can be adequately managed. 

The building is excessive in size and 
height. There is no good reason for 
the height variation.  

Refer to building height comments under 
LEP 2011 of the report. The proposed 
building is considered to be consistent with 
other buildings in the locality. The majority 
of the built form is contained within the 
height controls. The elements on the roof 
add further articulation to this form and are 
consistent with similar roof top elements on 
flat buildings in the locality. 

There is insufficient parking proposed 
to accommodate the proposed 
development. 

Refer to parking assessment comments 
under the table to DCP 2013 of the report. 
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Submission Issue/Summary Planning Comment/Response 

The northern setback is insufficient to 
the north point building. 

Refer to DCP 2013 assessment table 
within this report. Rear setback complies. 

No details of expected building 
construction start and finish times. 
Potential noise impact to adjoining 
residents. Temporary noise blocking 
panels should be installed to existing 
adjoining units.   

Standard building construction times will 
apply as per recommended consent 
conditions. No significant adverse building 
construction noise impacts are anticipated 
that would warrant refusal of this 
application. 

No details of cranes has been 
provided. Safety hazard to existing 
adjoining units and traffic blocks 
likely. During construction items may 
fall onto my residence at 2 Murray 
Street. 

The placement and management of cranes 
and any machinery during construction will 
be undertaken by site managers and 
subject to workplace safety measures. 

Service disruptions would occur 
during construction. How will I be 
informed? Is there sufficient services 
to meet the demand of the proposed 
development?  

Anticipated service disruptions during 
construction will be managed by the 
relevant service provider. Upgrading of 
services will be required as deemed 
appropriate by the relevant service 
provider. 

Ongoing noise impacts from 
occupants utilising the open style 
communal roof top space with 
swimming pool. 

A rooftop management has been provided 
for this space and will form part of the 
consent conditions. No significant adverse 
noise impacts are anticipated that would 
warrant refusal of this application. 

Ongoing noise impacts from air-
conditioning plant.  

Standard noise control regulations apply to 
management of noise from such sources. 
No significant adverse noise impacts are 
anticipated that would warrant refusal of 
this application. 

Open car parking is proposed at 
ground level with driveways at same 
level as North Point level 2 
apartments. This will result in 
adverse noise and security impact. 

Adequate building separation is proposed 
between the ground level parking and 
North Point building. The north point 
building is setback approximately 13m form 
the site boundary. No significant adverse 
noise impacts are anticipated that would 
warrant refusal of this application. 

The proposed units will be only 20m 
from my bedroom and living space in 
North Point apartments. This will 
result in a significant loss of privacy.  

The orientation of the block, building and 
subsequent balconies seek to maximise 
light and ventilation with the northern 
orientation. The building has been 
positioned in the southern portion of the 
block with the rear balconies setback 
approximately 8.7m from the rear 
boundary. This provides for approximately 
20m separation to the units in the north 
point building. It is considered that 
sufficient spatial separation exists between 
the units. 

The northern side of the building 
contains a large amount of glazing 
which will direct light and heat into 
the units of north point. 

Adequate building separation is proposed. 
No adverse reflection or heat impact will 
result from the glazing proposed. 
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Submission Issue/Summary Planning Comment/Response 

There is no discussion about 
potential liquid trade wastes that may 
be generated from the ground floor 
shop. 

The proposal is for a ground floor 
commercial tenancy only. The use 
proposed is unknown and likely require 
further development consent under which 
waste management will be considered. 

No details of solar panels or 
rainwater use provided. Council 
should require this as part of all new 
developments. 

The proposal is not a BASIX affected 
building therefore such measures are 
optional. 

Having regard to previous failures will 
Council require the building to start 
within a certain timeframe? 

Planning legislation provides that should 
development consent be granted a 
proponent has 5 years to physically 
commence work. Once commenced there 
is no legal obligation to complete the 
development within a set time frame. 

The units in north point will be greatly 
devalued if approved. 

Impact upon property values is not a 
relevant planning consideration.   

How will dust and debris be managed 
during construction noting location of 
clothes drying facilities adjoining in 
the north point building?  

Standard site management conditions will 
apply including dust control.  

The owner is extremely difficult to 
deal with and has ignored previous 
consent conditions and instruction by 
Council for stormwater management. 

Noted. 

 (e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

 Development contributions will be required under Section 94 of the Environmental 
Planning and Assessment Act 1979 towards roads, car parking, open space, 
community cultural services, emergency services and administration buildings. 

 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
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approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA2018 - 353.1 Recommended Conditions 
2View. DA2018 - 353.1 SOEE  
3View. DA2018 - 353.1 Clause 4.6 Report (Height) 
4View. DA2018 - 353.1 Clause 4.6 Report (FSR) 
5View. DA2018 - 353.1 Archaeological Report 
6View. DA2018 - 353.1 Traffic Impact Assessment Report. 
7View. DA2018 - 353.1 Groundwater Assessment 
8View. DA2018 - 353.1 Stormwater Concept Plan 
9View. DA2018 - 353.1 3D Height Plan 
10View. DA2018 - 353.1 Height Context Plan 
11View. DA2018 - 353.1 Site Survey 
12View. DA2018 - 353.1 Heritage Office response letter 
13View. DA2018 - 353.1 Additional Information Letter - September 2018 
14View. DA2018 - 353.1 Plans  
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Item: 07 
 
Subject: DA2018 - 519.1 ANCILLARY BUILDING - PERGOLA LOT 33 DP 

1069338, 76 THE ANCHORAGE PORT MACQUARIE  

Report Author: Robert Slater 
 

 
 

Applicant: Wayne Ellis Architect  

Owner: R R & K M Falzon 

Estimated Cost: $6000 

Parcel no: 45332 

Alignment with Delivery Program 

4.3.1 Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2018 – 519.1 for an ancillary building - pergola at Lot 33, DP 1069338, 
No. 76 The Anchorage, Port Macquarie, be determined by granting consent 
subject to the recommended conditions. 
 

Executive Summary 
 

This report considers a development application for a pergola and privacy screen at 
the subject site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, one (1) submission has been received. 
 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 833.9m2. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph:  
 
The Anchorage precinct comprises predominately of single dwellings situated on 
narrow blocks of land constrained by long diagonals in conjunction with partial walls 
subject to zero lot lines; the lots are characterised by expansive open space areas 
overlooking The Broadwater, South Harbour and the Hastings River. The majority of 
the dwellings have access to The Broadwater via jetties and boat mooring facilities. 
This open space area is subject to no- build restrictions, easements for maintenance 
and in some cases footway. 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

  550mm high timber  privacy screen structure 

  Vogue Pergola – PVC fire retardant and impervious roof material (shade cloth)   

 Metal roof support members – Pitch approx. 24 degrees with a maximum arch 
height 3.613m above existing ground level 

 120x120mm RHS Metal support posts attached to existing brick wall 

 Stormwater gutter 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 Application lodged 16/07/2018 

 Notification letters sent to adjoining neighbours 17/07/2018 

 Submission received 01/08/2018  

 Assessment Officer – Site visit – 15/08/2018 

 Amended Plans received 21/11/2018 

 Copy of amended plans provided to neighbour 21/11/2018 
 

3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection  
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required. 
 
State Environmental Planning Policy No.55 – Remediation of Land  
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use. The requirements of this SEPP are therefore satisfied. 
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture  
 
In accordance with clause 15C, given the nature of the proposed development, the 
existing proposed stormwater controls and its location, the proposal will be unlikely to 
have any identifiable adverse impact on any existing aquaculture industries situated 
in the Hastings River. 
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State Environmental Planning Policy (Coastal Management) 2018 and Clause 
5.5 of Port Macquarie-Hastings Local Environmental Plan 2011 
 
The site is located within a coastal use area and coastal environment area. 
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
Having regard to clauses 13 and 14 of the SEPP and clause 5.5 of the Port 
Macquarie-Hastings LEP 2011 the proposed development is not considered likely to 
result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, hydrological 
(surface and groundwater) and ecological environment; 

b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impacts on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

e) any adverse impact on Aboriginal cultural heritage, practices and places; 
f) any adverse impacts on the cultural and built environment heritage; 
g) any adverse impacts the use of the surf zone;  
h) any adverse impact on the visual amenity and scenic qualities of the coast, 

including coastal headlands; 
i) overshadowing, wind funnelling and the loss of views from public places to 

foreshores; 
 
The bulk, scale and size of the proposed development is compatible with the 
surrounding built environment. The site is in an existing developed area zoned for 
residential purposes. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004  
 
The proposed development is for a non-habitable pergola structure and as such it is 
not a requirement to submit a BASIX certificate and therefore the Policy does not 
apply. 
 
Port Macquarie-Hastings Local Environmental Plan 2011  
 
The proposal is consistent with the LEP having regard to the following:  
 

 Clause 2.2, the subject site is zoned R1 General Residential. In accordance 
with clause 2.3(1) and the R1 zone landuse table, the dwelling (or ancillary 
structure to a dwelling) is a permissible landuse with consent.  
 

The objectives of the R1 zone are as follows: 
  

To provide for the housing needs of the community.  
To provide for a variety of housing types and densities.  
To enable other land uses that provides facilities or services to meet the day 

to   day needs of residents. 
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In accordance with Clause 2.3(2), the proposal is consistent with the zone objectives 
as it is a permissible landuse, being ancillary to a dwelling. The proposal is 
considered to be compatible with the established residential locality.  
 
In accordance with Clause 5.10 – Heritage. The site does not contain or adjoin any 
known heritage items or sites of significance.  
 
In accordance with Clause 7.1 – Acid Sulphate Soils. the site is mapped as 
potentially containing class 3 acid sulphate soils. The proposed development 
includes a pergola structure with privacy screen attached to an existing brick wall 
which requires no excavation and therefore no adverse impacts are expected to 
occur. 
 
 
(a)(ii) Any proposed instrument that is or has been placed on exhibition  
 
No draft instruments apply to the site. 
 
(a)(iii) Any DCP in force  
Port Macquarie-Hastings Development Control Plan 2013: 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development 

 Requirements Proposed Complies 

3.2.2.1 Ancillary development:  
 
• 4.8m max. height  
 

• Single storey  
 
• 60m2 max. area  

 
• 24 degree max. roof pitch  
 

•Not located in front 
setback  

 
 
Pergola - max arch height  
3.613m  
 
Single storey 
 
22.27sq.m 
 
Approx. 24 degrees 

 
 
Located in the rear/side yard 
area  

 
 
Yes 
 
 
Yes 
 
Yes 
 
Yes 
 
 
Yes 
 
 

3.2.2.5 Side setbacks:  
Ground floor = min. 0.9m  
 
 
 
 
 
 
 

First floors & above = min. 
3m setback or where it can 
be demonstrated that 
overshadowing not adverse 
= 0.9m min.  
 

120x120 pergola posts 
attached to existing 230mm 
brick wall which is off-set 
50mm from the western 
boundary.  

The applicant proposes a  

280mm side boundary 
setback. 

All development situated at 
ground level and considered to 
be single storey development. 

 
 

 
No * See 
comments 
below 
 
 
 
 
 
 
 
N/A 
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Building wall set in and out 
every 12m by 0.5m  

No change to the buildings 
existing level of articulation 

N/A 

3.2.2.10 Privacy:  

• Direct views between 
living areas of adjacent 
dwellings screened when 
within 9m radius of any part 
of window of adjacent 
dwelling and within 12m of 
private open space areas 
of adjacent dwellings. i.e. 
1.8m fence or privacy 
screening which has 25% 
max. openings and is 
permanently fixed  

Privacy screen required if  
floor level > 1m height, 
window side/rear setback 
(other than bedroom) is 
less than 3m and sill height 
less than 1.5m  

Privacy screens provided to 
balconies/verandahs etc. 
which have <3m side/rear 
setback and floor level 
height >1m  

 
 
The proposed development 
makes minimal changes to the 
existing level of visual and 
acoustic privacy afforded to 
the adjoining property (74) 
adjacent to the south western 
boundary.  
 
 
 
 
 

Single storey development 
 
 
 
 
 

The 500mm x 10.5m privacy 
screen situated parallel to the 
top of the existing wall and to 
the underside of the roof 
sheeting is not considered to 
be essential as it does not 
improve the level of privacy at 
ground level and from the first 
floor of No. 74. Additionally it is 
considered that due to the 
proposed reduced setback the 
privacy screen should be 
removed thus making the 
structure more open and 
reducing the perception of 
building bulk. 

 
N/A 
 
 
 
 
 
 
 
 
 
 
 
 
N/A 
 
 
 
 
 
 
N/A 

 
The proposal seeks to vary Development Provision 3.2.2.4 (a) which provides that a 
minimum side boundary setback of 900mm applies to the proposed pergola structure 
subject to achieving minimum required open space area.  
 
The applicant proposes to erect a pergola structure having a reduced side boundary 
setback of approximately 280mm by attaching 120x120 steel posts to the existing 
230mm wide and 2.0m high brick wall to support the metal roof trusses which in turn 
provide structural support to the pergola’s roof. The existing masonry wall is situated 
on the applicant’s property having a 50mm offset to western boundary.     
 
The maximum height of the pergola support posts is 2.480m which is 480mm above 
the existing 2.0m masonry wall.  
 
The pitch of the roof trusses is at an approximate angle of 240 which is compliant with 
the numerical standard.  
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The overall length and width of the pergola roof structures is: 
 
1. Upper roof section - 6.5m x 2.56m wide = 16.64m2 
2.  Lower roof section - 4.0m x 1.65m wide = 6.60m2 

 

Resulting in an overall roof catchment area of 23.20m2 
 
The maximum arch height of the roof trusses when measured above the existing 
ground level to the outer edge of the roof projection is 3.613m to the upper roof and 
3.29m to the lower roof. 
 
The relevant objectives are  

 to reduce overbearing and perceptions of building bulk on adjoining properties 
and to maintain privacy and 

  to provide for visual and acoustic privacy between dwellings 
 
Having regard for the development provisions the variation is supported for the 
following reasons:  
 
The proposed reduced boundary setback (280mm) of the pergola structure including 
the 500mm privacy screen adjacent to the western boundary have an influence on 
the overall perception of building bulk. To reduce the impact it is recommended that 
the 500mm privacy screen be removed. 
 
It is considered that the existing 2.0m high brick wall provides adequate visual and 
acoustic privacy to the pool area (76) and the adjoining property (74). 
 
The overall design of the proposed pergola structure is predominately open (with the 
screen removed) with differing roof heights somewhat mitigating the perceptions of 
building bulk.  
 
Based on the above assessment, the variation proposed to the provisions of the DCP 
is considered acceptable and the relevant objectives have been satisfied. The 
variations does not amount to an adverse impact or a significance that would justify 
refusal of the application. 
 
(iiia) any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
No agreements have been entered into 
 
iv) any matters prescribed by the Regulations: 
 
New South Wales Coastal Policy: 
 
No matters prescribed by the Regulations are applicable to the proposal 
 
Demolition of buildings AS 2601: 
 
No demolition is required and therefore the Standard does not apply to the proposed 
development. 
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(b) The likely impacts of that development, including environmental impacts 
on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context & Setting  
The development site has an area of 824m2. The allotments in the Anchorage 
precinct are characterised as having narrow street frontages (approx.15m) with 
elongated side boundaries (approx. 74m) and having zero-lot line building wall 
elements.  
 
The site has a rear building line with a no-build area having the approximate 
dimensions of 15m x 19.4m leading down to the boat mooring and pontoon/ramp 
facilities on the Broadwater.  
 
The applicant has advised the purpose the proposed pergola structure is to improve 
the levels of privacy to their ground floor primary living areas and their swimming pool 
area by trying to build out the first floor living area windows of the adjoining property 
(74).  
 
The proposal is considered to be compatible with the context and setting of the area. 
 
View Sharing  
During the public exhibition period concern surrounding view loss was raised by 
adjoining residents at (74) and a number of photographs were submitted.  
 
An inspection of the subject site revealed that the proposed development had the 
potential to affect the adjoining properties existing view corridors albeit across a side 
boundary. Council staff subsequently met with the owners/occupiers of (74) The 
Anchorage and assessed views from key areas within the subject properties. Photos 
from the site visit are included at the end of this report.  
 
The overall notion of view sharing is invoked when a property enjoys existing views 
and a proposed development would share that view by taking some of it away for its 
own enjoyment. Taking all the view away cannot be called view sharing, although it 
may, in some circumstances, be quite reasonable.  
 
Using the principles of NSW Land and Environment Court case law - Tenacity 
Consulting v Warringah 2004 NSW LEC 140, the following comments are provided in 
regards to the view impacts using the 4 step process to establish whether the view 
sharing is acceptable.  
 
Step 1  
Assessment of views to be affected. Water views are valued more highly than land 
views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) are 
valued more highly than views without icons. Whole views are valued more highly 
than partial views, e.g. a water view in which the interface between land and water is 
visible is more valuable than one in which it is obscured.  
 
Comments: (74) The existing view corridors are enjoyed via The Broadwater to the 
weir situated to the north east and to South Harbour to the south and to the Hastings 
River situated to the south west of the subject site. Whilst not considered iconic, the 
views are desirable. The views are considered to be whole views as there is a visible 
interface between land and water. The existing 2.0m high masonry wall interrupts the 
majority of this view via the kitchen window. 
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Step 2  
Consider from what part of the property the views are obtained. For example the 
protection of views across side boundaries is more difficult than the protection of 
views from front and rear boundaries. In addition, whether the view is enjoyed from a 
standing or sitting position may also be relevant. Sitting views are more difficult to 
protect than standing views. The expectation to retain side views and sitting views is 
often unrealistic.  
 
Comments: (74) The views are enjoyed from the property across its adjoining north 
eastern side boundary. The views are enjoyed from standing position and seated 
position depending on the room location. The existing 2.0m high brick wall interrupts 
much of the view from the kitchen window. 
 
Step 3  
Assess the extent of the impact. This should be done for the whole of the property, 
not just for the view that is affected. The impact on views from living areas is more 
significant than from bedrooms or service areas (though views from kitchens are 
highly valued because people spend so much time in them). The impact may be 
assessed quantitatively, but in many cases this can be meaningless. For example, it 
is unhelpful to say that the view loss is 20% if it includes one of the sails of the Opera 
House. It is usually more useful to assess the view loss qualitatively as negligible, 
minor, moderate, severe or devastating.  
 
Comments: (74) The views are obtained from the Kitchen/living room window while 
extensive views can be obtained from the alfresco room which is situated at the rear 
of the dwelling which has extensive views across The Broadwater to South Harbour 
and the Hasting River to the west and the weir situated to the east.  
 
Furthermore the views are available in the seated and standing position from the 
alfresco room. The existing masonry wall to 2.0m and the pitch and additional height 
of the pergola roof would have an impact on the current views from the kitchen and 
the alfresco area. However, extensive views would be retained from the alfresco 
room and living rooms on the ground floor and first floor to the south and southwest 
with partial views to the north east. The overall impact on the existing extensive 
views is considered to be minor and reasonable in the context.  
 
Step 4  
Assess the reasonableness of the proposal that is causing the impact. A 
development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a 
result of non-compliance with one or more planning controls, even a moderate impact 
may be considered unreasonable. With a complying proposal, the question should be 
asked whether a more skilful design could provide the applicant with the same 
development potential and amenity and reduce the impact on the views of 
neighbours. If the answer to that question is no, then the view impact of a complying 
development would probably be considered acceptable and the view sharing 
reasonable.  
 
Comments: (74) The proposed privacy screen and pergola has been the subject of a 
merit based assessment and it is considered that the proposed development to be 
appropriate in a low density residential situation.  
 
However, it is acknowledged that while the proposed development has the potential 
to impact on existing view corridors across the adjoining side boundary, extensive 
views would be retained if the proposed structure was lowered. It is therefore 
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considered that view loss alone is not considered to be sufficient grounds for refusal 
of the application.  
 
It should be noted that views across side boundaries are more difficult to protect and 
the expectation to retain side views is often unrealistic. Given the particular context 
the view loss is considered to be acceptable given the above assessment of the view 
loss against the well-established view sharing planning principles. 
 
Access, transport and traffic  
The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Water Supply  
Existing Service available – details required with S.68 application.  
 
Sewer  
Service available – details required with S.68 application.  
 
Stormwater  
Existing Service available – details required with S.68 application  
 
Other Utilities  
Telecommunication and electricity services are available to the site.  
 
Heritage  
This site does not contain or adjoin any known heritage item or site of significance.  
 
Other land resources  
No adverse impacts anticipated. The site is within an established urban context and 
will not sterilise any significant mineral or agricultural resource.  
 
Water cycle  
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle.  
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution.  
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any significant vegetation and therefore will be unlikely to have any significant 
adverse impacts on biodiversity or threatened species of flora and fauna. Section 5A 
of the Act is considered to be satisfied.  
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated.  
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Noise and vibration  
No adverse impacts anticipated. Condition recommended restricting construction to 
standard construction hours.  
 
Bushfire  
The site is not identified as being bushfire prone therefore no further investigation or 
comment is required.  
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.  
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts.  
 
Economic impact in the locality  
No adverse impacts. Likely positive impacts can be attributed to the construction of 
the development and associated flow on effects (i.e. increased expenditure in the 
area).  
 
Site design and internal design  
The proposed development design is satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely  
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal.  
 
Cumulative impacts  
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. As detailed in the report above, the precinct contains a unique mixture of 
development. In particular, the rear building line in conjunction with the no-build 
area to the rear of the properties maintains the unique character of the area and 
affords extensive views of The Broadwater, South Harbour and the Hastings River. 
The proposal is not considered to give rise to an adverse cumulative impact. 
  



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/02/2019 

Item 07 

Page 295 

 
(c) The suitability of the site for the development  
The site is considered suitable for the proposed development. Relevant merit-based 
issues are discussed throughout the report to support this position. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
One (1) written submission has been received following public exhibition of the 
application. 

One (1) written submission has been received following public exhibition of the 
amended application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 

Submission 
Issue/Summary 

Planning Comment/Response 

Excessive height and 
length along the property 
boundary 

The proposed pergola structure is permissible in the 
zone with consent. 

The existing 2.0m high brick wall is19.6m in length and 
the overall length of the boundary is approximately 74m.  

The length of the proposed pergola structure is 10.5m 

The length of the proposed pergola is not considered to 
be excessive in the context given that a privacy screen 
may have a length of 10.5m and a side boundary 
setback of 900mm under the provisions of SEPP 
Exempt and Complying Development 2008. 

The Vogue pergola structure, has a curved roof 
structure which is engineered to a maximum arch height 
of 3.613m which allows for flexibility in contemporary 
roof design. 

 

 

Submission 
Issue/Summary 

Planning Comment/Response 

 
  

How will the proposed 
privacy screen be 
finished and the what will 
be the overall look 

The 550mm high privacy screen is proposed 
constructed of timber. 

Privacy Screen has not 
been withdrawn from the 
plans, as we were 
previously advised the 
privacy screen would be 
removed.  We would like 
the privacy screen 
removed from plans. 

It is recommended that the privacy screen does not 
form part of this application and further if the proposal 
is approved that a condition be placed on the DA 
requiring that prior to the release of the Construction 
Certificate amended plans are submitted showing the 
removal of the privacy screen.  

Most of the sky and light The reduced variable height of the pergola’s roof 
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Submission 
Issue/Summary 

Planning Comment/Response 

will be blocked out. support members and the removal of the 500mm high 
privacy screen would improve the visual impact on the 
adjoining neighbour while increasing the openness of 
the structure. 

Additionally refer to section in the report on view 
sharing and the attached shadow diagram. 

Fire separation between 
properties 

The proposal is capable of complying with the BCA. 
Details will be required with the required construction 
certificate. 

The privacy screen and 
roof structure is attached 
to the boundary wall and 
does not have a 900mm 
setback 

The DCP allows a merit based assessment to reduce 
this distance where the applicant can clearly 
demonstrate that the adjoining property’s primary open 
space area is not adversely overshadowed for more 
than 3 hours between 9am and 3pm on 21 June.  

The submitted shadow diagram demonstrates that the 
private open space area of the adjoining property (74) 
is not adversely impacted by overshadowing. 

The peroposal is additionally capable of complying with 
the BCA. 

How is the roof water to 
be managed 

After discussions with the applicant in relation to a roof 
water disposal system as roof sheets are made from 
impervious PVC (shade cloth) the applicant has 
submitted amended plans showing a gutter detail.  

However it is recommended that if an approval is 
issued that a condition be placed on the DA requiring 
that a S.68 application is submitted and approved prior 
to the release of the Construction Certificate. 

The applicant will be required employ an appropriate 
qualified professional to design a roof water disposal 
system to a 1 in 20 year rain fall event. 

Council must be satisfied that all roof water (including 
water from cleaning activities) can be managed wholly 
within the boundary of property (76). 

Shading of yard area The shadow diagram as submitted by the applicant 
demonstrates that the proposed pergola structure will 
not adversely overshadow the primary open space 
area of the adjoining property between the hours of 

9am and 3pm 21 June.  

View Sharing  Refer to the body of the report in relation to view 
sharing, again, notwithstanding the reduced side 
boundary setback, views across boundaries are 
difficult to maintain. 

Quality of materials and 
cost of same 

Materials and cost are not matters for consideration 
under section 4.15. The proposal is permissible with 
consent in the zone.  

Is the structure engineer 
The pergola structure is site specifically designed by a 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/02/2019 

Item 07 

Page 297 

Submission 
Issue/Summary 

Planning Comment/Response 

certified to  
withstand wind forces 

structural engineer in relation anchoring of the 
structure and wind loading requirements and generally 
this level of detail is submitted with the Construction 
Certificate application. 

Drainage 
 

Refer to the body of the report in relation to stormwater 
management system. 

Height and Degree of 
Arch 

The height and degree of the arch are compliant with 
the numerical standards contained in the DCP. The 
structure is not considered to give rise to any adverse 
privacy or overshadowing impact. The bulk and scale 
of the development is acceptable in the residential 
context. 

What colour will the 
structure be  

 
 

The applicant has provided details on the colour of the 
roof material. The colour of the roof cover is Opaque 
(refer cover specifications). Given that the roofing 
material is shade cloth like material it can be expected 
to weather over time to reducing any potential visual 
impacts.  The colour of the metal posts and roof 
trusses has not been provided by the applicant. These 
details can be provided at the Construction Certificate 
stage. 

Bird droppings on roof  
 
 
 
Roof cleaning water 

This is a maintenance issue and not a determinative 
factor in assessing the application. 

Again, the applicant will be required to submit a S68 
application demonstrating that all roof waters 
generated from the proposed pergola structure can be 
satisfactorily managed wholly within the boundaries of 
the property. 

 
(e) The Public Interest: 
 
The applicant has demonstrated that the proposed development to be consistent with 
the relevant planning controls, and adequate measures have been proposed to 
protect the amenity of the adjoining neighbour. Approval of the proposal is therefore 
not considered contrary to the public interest.  
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 

(a) N/A  
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application.  Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal as 
adequately addresses relevant planning controls. The development is not considered 
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to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent as provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA2018 - 519.1 Recommended Conditions 
2View. DA2018 - 519.1 Plans  
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Item: 08 
 
Subject: DA2018 - 863 PART CHANGE OF USE TO BED AND BREAKFAST 

ESTABLISHMENT, LOT 3 DP 805503, NO. 14 WARRIGAL RIDGE 
SANCROX 

Report Author: Steven Ford 
 

 
 

Applicant: R A France and T L Hughes 

Owner: R A France and T L Hughes 

Estimated Cost: $0 

Parcel no: 24713 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2018/863.1 for a Part Change of Use to Bed and Breakfast 
Establishment at Lot 3, DP 805503, No. 14 Warrigal Ridge, Sancrox, be 
determined by granting consent subject to the recommended. 
 
 

Executive Summary 

This report considers a development application for a the part change of use of a 
dwelling to a bed and breakfast establishment at the subject site and provides an 
assessment of the application in accordance with the Environmental Planning and 
Assessment Act 1979. 
 
Following exhibition of the application, 1 submission have been received. 
 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 1.248 Hectares. 
 
The site is zoned R5-Large Lot Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Part change of use to bed and breakfast establishment 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 18/10/18 – Application Received 
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 29/10/18 to 12/11/18 – Public Notification 

 7/11/18 – Submission Received 

 5/12/18 – Site Inspection 

 18/12/18 – Rural Fire Service General Terms of Approval received 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 64 – Advertising and Signage 
 
The proposed development does not include advertising signage in the form of 
business/building identification and/or general advertising. 
 
State Environmental Planning Policy (Exempt and Complying Development 
Codes) 2008 
 
The proposal does not meet the Complying Development SEPP standards for Bed 
and Breakfast, as it is located within a bushfire prone land. See qualifying clause 
below; 
 
Bed and breakfast accommodation is development specified for this code if it is: 

a) permissible with development consent under an environmental planning 
instrument applying to the land on which the development is carried out, and 

b) not constructed or installed on bush fire prone land. 
 
The standards specified for that development are that the development must: 

(a) be in an existing dwelling house, and 
(b) consist of not more than 4 guest bedrooms or, if there is a local environmental 

plan applying to the land that was made under section 3.20 of the Act, the 
maximum number of bedrooms specified in clause 5.4 (1) of that plan, and 

(c) have at least 1 guest bathroom, and 
(d) have a fire extinguisher and fire blanket in the kitchen, and 
(e) have at least 1 off-road car parking space per guest bedroom, and 
(f) not display any advertisement on the premises (other than a notice or sign 

indicating the name and occupation of the resident), and 
(g) if the dwelling house is subject to the Strata Schemes Management Act 1996 

or the Community Land Management Act 1989—have the prior approval of 
the owners corporation, or the community, precinct or neighbourhood 
association. 

https://www.legislation.nsw.gov.au/#/view/act/1996/138
https://www.legislation.nsw.gov.au/#/view/act/1989/202
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Note. The use of a dwelling as bed and breakfast accommodation will result in a 
change of building class for the dwelling under the Building Code of Australia. There 
will be new fire safety and access requirements. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate not required as cost of works are under $50,000 to an existing 
home. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 
Clause 2.2, the subject site is zoned R5. In accordance with clause 2.3(1) and the R5 
zone landuse table, the proposed development for a bed and breakfast 
establishment is a permissible landuse with consent. 
 
The objectives of the R5 zone are as follows: 

 To provide residential housing in a rural setting while preserving, and 
minimising impacts on, environmentally sensitive locations and scenic quality. 

 To ensure that large residential lots do not hinder the proper and orderly 
development of urban areas in the future. 

 To ensure that development in the area does not unreasonably increase the 
demand for public services or public facilities. 

 To minimise conflict between land uses within this zone and land uses within 
adjoining zones. 

 
In accordance with Clause 2.3(2), the proposal is consistent with the zone objectives 
having regard to the following: 

 the proposal is a permissible landuse; 

 the proposal does not create unreasonable demand – existing services 
available. 

 

 Clause 5.4 – Controls relating to B&Bs - The Bed and Breakfast provides 2 
bedrooms for guests being less than the maximum of 4 prescribed in the LEP. 

 
(a)(ii) Any proposed instrument that is or has been placed on exhibition 
 
No draft instruments apply to the site. 
 
(a)(iii) Any DCP in force 
 
Port Macquarie-Hastings Development Control Plan 2013: 
 
The built form of the existing dwelling remains unchanged. Therefore, only the 
General Provisions in the DCP are considered applicable. 
 
It is noted that Chapter 3.3 of the DCP applies to tourist accommodation. The 
provisions are more directed at larger scale operations rather than bed and 
breakfasts. Bed and breakfast establishments by their nature are small scale and 
more conducive to standard residential areas/dwellings. Having an onsite manager 
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also aids in management of the development, including potential check in, noise, 
waste etc (ie not holiday letting). 
 
Nonetheless, the following comments are provided in relation to compliance with key 
provisions in Chapter 3.3: 

 The development is consistent with the surrounding front setbacks of adjoining 
properties. 

 Balconies and openings remain unchanged and generally face the front and 
rear boundaries. 

 Guest bedrooms are setback greater than 10m from side boundaries. 

 Rear setback backs onto a rural property and therefore the 6m setback 
requirement is not as relevant. 

 Sunlight to key open spare areas provided and retained. 

 Site contains suitable landscaping. 

 Private open space areas acceptable in size and accessible from primary living 
areas. 

 Busy/noisy areas generally face the rear yard/rural land. 

 Privacy provisions remain unchanged. 

 Accessibility is unchanged, the property has two existing driveways crossovers 

 Design of the building and roof is unchanged 

 Entrance is identifiable. 

 Suitable laundry facility provided. 

 Waste can be managed via standard kerb pick up. 
 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic 
principles of Crime 
Prevention Through 
Environmental Design 
guideline 

The proposed development 
does not create any adverse 
concealment or entrapment 
areas onsite. The design also 
allows for surveillance of the 
property and adjoining areas. 

Yes 

2.4.3 Bushfire risk, Acid sulphate 
soils, Flooding, 
Contamination, Airspace 
protection, Noise and 
Stormwater 

Refer to main body of report. Noted 

2.5.3.2 New accesses not 
permitted from arterial or 
distributor roads 

The development does not 
front an arterial or distributor 
road. 

N/A 

Driveway crossing/s 
minimal in number and 
width including maximising 
street parking 

Driveway acceptable. Yes 

2.5.3.3 Parking in accordance with 
Table 2.5.1. 
1 space per single dwelling 
(behind building line) 

The rate for bed and breakfast 
developments is 1 space per 
bedroom and 1 space for 
manager. The development 
provides for 2 bedroom for 
guests. Therefore, 3 spaces 
required. 

The development provides 4+ 

Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

spaces for off street parking 
behind the front building line 

2.5.3.11 Section 94 contributions Contributions do not apply to a 
dwelling, including a dwelling 
that includes a bed and 
breakfast. 

N/A 

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking 
areas  

Already existing and accepted 
with the house. 

Yes 

2.5.3.14 Sealed driveway surfaces 
unless justified 

Existing and accepted with the 
house. 

Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or 
‘parking area’ shall be 5% 
grade with transitions of 
2m length 

Already existing and accepted 
with the house. 

Yes 

2.5.3.17 Parking areas to be 
designed to avoid 
concentrations of water 
runoff on the surface. 

Already existing and accepted 
with the house. 

Yes 

Vehicle washing facilities – 
grassed area etc available. 

Already existing and accepted 
with the house. 

Yes 

 
Based on the above assessment, the provisions of the DCP and the relevant 
objectives have been satisfied.  . 
 
(a)(iii)(a) Any planning agreement or draft planning agreement 
 
No planning agreement has been offered or entered into relating to the site. 
 
(a)(iv) The regulations 
 
NSW Coastal Policy 1997 
 
The proposed development is consistent with the objectives and strategic actions of 
this policy. (See Clause 5.5 of LEP 2011 & Assessment Officers Assessment Table 
under section (b) for assessment against Coastal Policy Objectives) 
 
Fire Safety and other considerations – Clause 93 
 
Consent authority may require buildings to be upgraded – Clause 94 
 
(b)  The likely impacts of that development, including environmental impacts 
on both the natural and built environments and the social and economic 
impacts in the locality 
 
The site has a general frontage orientation to Warrigal Ridge. 
 
Adjoining the site is generally residential dwelling consist with the land zoning 
 
The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties and satisfactorily addresses the public domain. 
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The proposal is considered to be consistent with other residential development in the 
locality and adequately addresses planning controls for the area. 
 
The proposal does not have a significant adverse impact on existing view sharing. 
 
The proposal does not have significant adverse lighting impacts. 
 
There are no significant adverse privacy impacts.  Adequate building separation 
exists. 
 
There is no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June. 
 
Access, transport and traffic  
The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Services and Utilities  
Existing and satisfactory. 
 
Heritage  
This site does not contain or adjoin any known heritage item or site of significance. 
 
Other land resources  
The site is within an established rural residential context and will not sterilise any 
significant mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
The proposed development will not require any removal/clearing of any significant 
vegetation and therefore will be unlikely to have any significant adverse impacts on 
biodiversity or threatened species of flora and fauna.  Part 7 of the Biodiversity 
Conservation Act is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 
 
Noise and vibration  
No adverse impacts anticipated. On-site management proposed considered capable 
of managing guest noise. 
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Bushfire 
The site is identified as being bushfire prone. 
The applicant has submitted a bushfire report prepared by a Certified Consultant. 
The report is to demonstrate that bushfire risk is manageable and has carried out an 
assessment under Section 100B requirements. See Bushfire Hazard Assessment 
attached to this report for recommendations. 
 
Notably, the report identified, reticulated water is available to the site but if it is not 
possible for Council to guarantee water supply then a Water Supply for Fire Fighting 
of 20,000 litres in accordance with Fast Fact 3/08 and Planning for Bushfire 
Protection, 2006 is to be provided. It has been confirmed that water supply pressure 
cannot be guaranteed and as identified a 20,000l water tank will be required for the 
purposes of firefighting.  
 
The Application was also referred to the Rural Fire Service (RFS) and attached to 
this report are the RFS general terms of approval. 
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts.  
 
Site design and internal design  
The proposed development satisfactorily responds to the site attributes and will be 
compatible with the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
Natural Hazards 
See comments earlier in this report 
 
(c) The suitability of the site for the development 
 
The proposal will be compatible with the locality and the site attributes are conducive 
to the proposed development.  
 
Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
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(d) Any submissions made in accordance with this Act or the regulations 
 
Following exhibition of the application in accordance with DCP 2013, one 
submissions were received. 
 

Submission issue/Summary Planning Comment/Response 

The proposed development 
consists of the proprietors living on 
the upper story and the tenants 
occupying the lower story. This 
constitutes the upper story to be a 
Class 2 building and the lower 
story Class 3, i.e. the construction 
has to comply with the 
requirements of a Type B Fire 
Resisting construction. For this, the 
Environmental Planning and 
Assessment Regulation 2000, 
clause 93 requires a fire safety 
report to be considered by PMHC. 
Spec C1.1−4 of the 2016 Building 
Code of Australia outlines the Fire 
Resisting Construction 
requirements. Please provide 
evidence of this consideration. 

In consideration of the objections, requirements 
of the BCA will be resolved in recommended 
conditions and during the Building Certificate 
stage. i.e. removal of cooking facility of the 
downstairs, removal of internal locking door 
separating the lower and first floor, restricting 
that the premises are not to be made adaptable 
as two separate self-contained units. 
 
The development is capable of complying. 

Section D3 of the BCA requires 
disabled access per AS1428 to 
and within the accommodation. 
Please provide evidence indicating 
that the proposed development 
meets this requirement. 

Access and mobility of the lower floor is 
capable of complying and will be resolved 
during the building certificate stage. 

Part F5 of the BCA outlines the 
provisions regarding Sound 
Transmission and Insulation. 
Please provide evidence indicating 
that the proposed development 
meets this requirement. 

The application is not approving a separate 
occupancy, and only seeks a part change of 
use of the existing downstairs area. Noise 
transmission between the lower and first floors 
is not required to be upgraded. In considering 
the submissions comments, consent conditions 
have been carefully implemented to make it 
clear that the building is not to be adapted to 
two separate occupancies. 

Proposed development not 
Harmonious with Existing 
Environment 

The proposed use is permissible with consent. 
The house is not to be entirely leased for the 
purposes of tourist accommodation. In addition, 
as the owner of the property will be present, it 
can be assumed that visitors will be respectful 
or noise levels controlled.  

 
(e) The public interest 
 
The proposed development will be in the wider public interest with provision of 
appropriate short term tourist accommodation. 
 
The proposed development satisfies relevant planning controls and is not expected 
to impact on the wider public interest. 
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4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

N/A 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA 2018 - 863.1 Recommended conditions 
2View. DA2018 - 863.1 RFS General terms of approval 
3View. DA2018 - 863.1 SOEE 
4View. DA2018 - 863.1 Plans  
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Item: 09 
 
Subject: DA2018 - 933.1 ALTERATIONS AND ADDITIONS TO DWELLING - 

LOT 8 DP 844137, NO. 1A BANKSIA AVENUE, BONNY HILLS 

Report Author: Ross Frazier 
 

 
 

Applicant: T McCudden 

Owner: W G Lawrence 

Estimated Cost: $175,000 

Parcel no: 27202 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2018 – 933.1 for alterations and additions to dwelling at Lot 8 
DP844137, No.1A Banksia Avenue, Bonny Hills be determined by granting 
consent subject to the recommended conditions. 
 
 

Executive Summary 
 

This report considers a development application for additions to an existing dwelling 
at the subject site and provides an assessment of the application in accordance with 
the Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, one (1) submission has been received. 
 
 
1. BACKGROUND 
 
Existing sites features and Surrounding development 
 
The site has an area of 764.1 sq.m. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
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 Addition of rear deck with clear roof over to the lower ground floor of the dwelling. 

 Addition to an existing deck on the upper level.  
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 Application lodged on 5 November 2018 

 Application notified to adjoining owners from 16 November to 29 November 2018 

 Site inspection undertaken on 5 December 2018 

 Advice received from adjoining owner on 5 December 2018 of failure to receive 
notification. 

 Advice provided to owner on 5 December 2018 that submission will be accepted 
as the development has not yet been approved.  

 1 submission received on 5 December 2018 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument: 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required.  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development and proposed stormwater controls the 
proposal will be unlikely to have any adverse impact on existing aquaculture 
industries. 
 
State Environmental Planning Policy (Coastal Management) 2018 and Clause 
5.5 of Port Macquarie-Hastings Local Environmental Plan 2011 
 
The site is located within a coastal use area / coastal environment area. 
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
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Having regard to clauses 13 and 14 of the SEPP and clause 5.5 of the Port 
Macquarie-Hastings LEP 2011 the proposed development is not considered likely to 
result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, hydrological 
(surface and groundwater) and ecological environment; 

b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impacts on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

e) any adverse impact on Aboriginal cultural heritage, practices and places; 
f) any adverse impacts on the cultural and built environment heritage; 
g) any adverse impacts the use of the surf zone;  
h) any adverse impact on the visual amenity and scenic qualities of the coast, 

including coastal headlands; 
i) overshadowing, wind funnelling and the loss of views from public places to 

foreshores; 
 
The bulk, scale and size of the proposed development is compatible with the 
surrounding coastal and built environment. The site is predominately cleared and 
located within an area zoned for residential purposes. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate has been submitted demonstrating that the proposal will comply 
with the requirements of the SEPP. It is recommended that a condition be imposed to 
ensure that the commitments are incorporated into the development and certified at 
Occupation Certificate stage. 
 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2, the subject site is zoned R1 General Residential. In accordance 
with clause 2.3(1) and the R1 zone landuse table, the dwelling (or ancillary 
structure to a dwelling) is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community.  

o To provide for a variety of housing types and densities.  

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents. 
 
In accordance with Clause 2.3(2), the proposal is consistent with the zone 
objectives as it is a permissible landuse and consistent with the established 
residential locality. 

 

 Clause 2.7, the demolition requires consent as it does not fit within the 
provisions of SEPP (Exempt and Complying Development Codes) 2008. 

 Clause 4.3, the maximum overall height of the building above ground level 
(existing) is not altered. 
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 Clause 4.4, the floor space ratio of the proposal is 0.40 :1 which complies with 
the maximum 0.65 :1 floor space ratio applying to the site. 

 Clause 4.6 – exceptions to development standards. Nil proposed 

 Clause 5.5 - Development within the coastal zone - relevant objectives of this 
clause are addressed by SEPP (Coastal Management) 2018 section (see 
above). 

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
Nil 
 
(iii) any Development Control Plan in force: 
 
Port Macquarie-Hastings Development Control Plan 2013 
 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

3.2.2.1 Ancillary development: 

• 4.8m max. height 

• Single storey 

• 60m2 max. area 

• 100m2 for lots >900m2 

• 24 degree max. roof pitch 

• Not located in front 

setback 

No outbuildings or ancillary 
development proposed. 

N/A 

3.2.2.2 Articulation zone: 

• Min. 3m front setback 

• An entry feature or portico 

• A balcony, deck, patio, 

pergola, terrace or 
verandah 

• A window box treatment 

• A bay window or similar 
feature 

• An awning or other feature 
over a window 

• A sun shading feature 

No elements within the 
articulation zone. 
 
The lot is considered to be a 
battle-axe style lot. 

N/A 

Front setback (Residential 
not R5 zone): 

• Min. 6.0m classified road 

• Min. 4.5m local road  

• Min. 3.0m secondary road  

• Min. 2.0m Laneway 

Front building line setback is 
compliant with the minimum 
4.5m front setback 
requirements. 

 

Lot is considered to be a 
battle-axe style lot 

 

 

Yes 

3.2.2.3 Garage 5.5m min. and 1m Garage door setback is Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

behind front façade. 

Garage door recessed 
behind building line or 
eaves/overhangs provided 

compliant with the minimum 
front setback requirements. 

Garage door is existing and 
unaltered. 

 

 

6m max. width of garage 
door/s and 50% max. width 
of building 

Width of garage door/s are 
compliant with the maximum 
width requirements. Existing  

Yes 

Driveway crossover 1/3 
max. of site frontage and 
max. 5.0m width 

Driveway crossing/s width 
are compliant with the 
maximum width 
requirements. Existing and 
unaltered 

Yes 

3.2.2.4 4m min. rear setback. 
Variation subject to site 
analysis and provision of 
private open space 

The lot is considered to be a 
battle-axe lot. The applicant 
has indicated that the 
Western elevation is 
considered to be the rear 
elevation. The rear setback 
proposed to the deck is 
2.5m. The height of the floor 
of the proposed ground level 
deck should be less than 1m 
from GL. 

Open space requirements 
are provided on the 
Northern side elevation, 
however much of this land is 
under garden. The 
remaining open space to the 
east side is used for 
driveway and parking areas. 
The proposed deck could be 
considered to provide these 
requirements for private 
open space. 

No – refer to 
comments 
below 

3.2.2.5 Side setbacks: 

• Ground floor = min. 0.9m 

• First floors & above = min. 
3m setback or where it can 
be demonstrated that 
overshadowing not 
adverse = 0.9m min. 

• Building wall set in and out 
every 12m by 0.5m 

The minimum side setback 
requirements are complied 
with. 

The building wall articulation 
is compliant and/or 
satisfactory to address the 
objective intent of the 
development provision.  

Yes 

3.2.2.6 35m2 min. private open 
space area including a 
useable 4x4m min. area 
which has 5% max. grade 

The dwelling contains 35m² 
open space in one area 
including a useable 4m x 4m 
space. This space is located 

Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

at the Northern side of the 
dwelling, however much of 
this area is presently under 
garden. 

3.2.2.10 Privacy: 

• Direct views between living 

areas of adjacent dwellings 
screened when within 9m 
radius of any part of 
window of adjacent 
dwelling and within 12m of 
private open space areas 
of adjacent dwellings. ie. 
1.8m fence or privacy 
screening which has 25% 
max. openings and is 
permanently fixed 

• Privacy screen required if 

floor level > 1m height, 
window side/rear setback 
(other than bedroom) is 
less than 3m and sill height 
less than 1.5m  

• Privacy screens provided 
to balconies/verandahs etc 
which have <3m side/rear 
setback and floor level 
height >1m 

No direct views between 
living areas of adjacent 
dwellings.  Adjacent 
dwelling balconies are 
however visible from the 
upper level deck, and also 
some adjacent open spaces 
and recreation areas. There 
is an existing upper deck 
already constructed and this 
is to be enlarged slightly by 
an addition of 2.4m.  The 
deck will be located in 
excess of 3m to the side 
and rear boundary. 

Due to the elevation of the 
deck and the ability to view 
adjacent balconies and yard 
areas to the West it is 
proposed that a privacy 
screen will be provided to 
this elevation. 
 
Existing vegetation 
additionally assists in 
providing privacy and it has 
been advised will remain in 
position. 

Yes 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

3.2.2.11 Roof terraces  N/A  

3.2.2.13 
onwards 

Jetties and boat ramps  N/A  

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic 
principles of Crime 
Prevention Through 
Environmental Design 
guideline 

No concealment or 
entrapment areas proposed. 
Adequate casual 
surveillance available. 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m 
outside the perimeter of the 
external building walls 

Cut and fill <1.0m change 
1m outside the perimeter of 
the external building walls 

Yes 

2.3.3.2 1m max. height retaining None proposed N/A 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

walls along road frontage 

Any retaining wall >1.0 in 
height to be certified by 
structure engineer 

No retaining wall likely >1m  
 

Yes 

Combination of retaining 
wall and front fence height 
max 1.8m, max length 6.0m 
or 30% of frontage, fence 
component 25% 
transparent, and splay at 
corners and adjacent to 
driveway 

No retaining wall front fence 
combination proposed. 

N/A 

2.5.3.2 New accesses not permitted 
from arterial or distributor 
roads 

No new access proposed to 
arterial or distribution road.  

N/A 

Driveway crossing/s minimal 
in number and width 
including maximising street 
parking 

Driveway crossing minimal 
in width including 
maximising street parking 

Yes 

2.5.3.3 Parking in accordance with 
Table 2.5.1. 
1 space per single dwelling 
(behind building line) 

1 or capacity for more than 1 
parking space behind the 
building line has been 
provided for. Existing garage 
unaltered 

Yes 

2.5.3.11 Section 94 contributions Refer to main body of report.  

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking 
areas  

Single dwelling only with 1 
domestic driveway. No 
specific landscaping 
requirements 
recommended. 

N/A 

2.5.3.14 Sealed driveway surfaces 
unless justified 

Sealed driveway proposed. 
Existing driveway 

Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or 
‘parking area’ shall be 5% 
grade with transitions of 2m 
length 

Driveway grades capable of 
satisfying Council standard 
driveway crossover 
requirements. Existing 
driveway  

Yes 

2.5.3.17 Parking areas to be 
designed to avoid 
concentrations of water 
runoff on the surface. 

Single dwelling only with 1 
domestic driveway. 
Stormwater drainage is 
capable of being managed 
as part of plumbing 
construction. 

Yes 

 
The proposal seeks to vary Development Provision relating to Cl 3.2.2.4 
 
The relevant objectives are: 
 

 To allow adequate natural light and ventilation between dwellings and to 
private open space areas. 
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 To provide useable yard areas and open space. 
 

Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 
 

 The lot is considered to have similar constraints as a battle-axe style lot. Cl 
3.2.2.4 (b) allows that open space areas adjacent to rear boundaries may be 
repositioned in preference to provision of open spaces in other locations on 
the lot. In this instance a minimum setback of 2.5m to the rear boundary will 
be maintained with private open space being nominated to the Northern 
elevation in compliance with this clause. 
 

 The proposed encroachment to the rear boundary is by a clear roofed deck 
approx. 8.5m long with open sides less than 1m above GL. Air flow and 
ventilation will be maintained. Existing vegetation will be maintained to screen 
the minor encroachment to the rear boundary. 

  
Based on the above assessment, the variation proposed to the provision of the DCP 
is considered acceptable and the relevant objectives have been satisfied. The 
variation does not amount to an adverse impact or a significance that would justify 
refusal of the application. 
 
 
(iiia) any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
No planning agreement has been offered or entered into relating to the site. 
 
iv) any matters prescribed by the Regulations: 
 
New South Wales Coastal Policy: 
 
The proposed development is consistent with the objectives and strategic actions of 
this policy. 
 
Demolition of buildings AS 2601: 
 
Demolition of the existing building on the site is capable of compliance with this 
Australian Standard and is recommended to be conditioned. 
 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
The proposal may have impacts to existing adjoining properties regarding privacy 
and the consent will be conditioned to mitigate the impact. 
 
The proposal is considered to be compatible with other residential development in 
the locality and adequately addresses planning controls for the area. 
 
The proposal does not have a significant adverse impact on existing view sharing. 
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The proposal does not have significant adverse lighting impacts. 
 
There is no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June. 
 
Access, Traffic and Transport 
The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Water Supply Connection 
Service available – details required with S.68 application. 
 
Sewer Connection 
Service available – details required with S.68 application. 
 
Stormwater 
Service available – details required with S.68 application. 
 
Other Utilities  
Telecommunication and electricity services are available to the site. 
 
Heritage  
This site does not contain or adjoin any known heritage item or site of significance. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any native vegetation and therefore does not trigger the biodiversity offsets scheme.  
Part 7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 
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Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
 
Bushfire 
The site is identified as being bushfire prone. 
 
The Applicant has submitted a bushfire report prepared as a self-assessment. 
  
An assessment of bushfire risk having regard to section 4.3.5 of Planning for Bushfire 
Protection 2006 including vegetation classification and slope concludes that a 
Bushfire Attack Level of Low is considered acceptable. 
 
Management of bushfire risk is acceptable  
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. The increase in housing density will improve natural 
surveillance within the locality and openings from each dwelling overlook common 
and private areas. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative Impacts 
 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
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Site constraints of bushfire have been adequately addressed and appropriate 
conditions of consent recommended. 
 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
One (1) written submissions have been received following public exhibition of the 
application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

The height and location of the 
deck will visually impact the 
adjacent back yard and will 
“tower over” that space 

The floor of the lower deck will be around 700mm 
above ground level at the highest point. Existing 
mature vegetation is proposed to remain in place 
which will assist in screening the deck.  
An existing deck is currently located on the upper 
level. It is proposed to be extended. The extension 
will be provided with a screen on the Western 
elevation to improve privacy. The existing 
vegetation on the boundary will remain 

Anyone standing on the 
proposed deck will have a 
clear view over the rear fence 
and into the adjacent back 
yard and kitchen window 
impacting on privacy. 

The lower deck will be screened by the existing 
rear fence and mature vegetation which will 
remain in place. A screen will be provided to the 
upper level deck to maintain privacy between 
properties. 

Anyone standing on the deck 
will be clearly visible from the 
adjoining dwelling kitchen and 
or back yard which will impact 
their privacy 

The lower deck will be screened by the existing 
rear fence and mature vegetation which will 
remain in place. A screen will be provided to the 
upper level deck to maintain privacy between 
properties. 

The development requires 
removal of at least 2 
established trees on the 
boundary between the 
properties 

The applicant has provided information that 
minimal pruning of branches will be undertaken on 
the trees to retain as much as possible the current 
effective screening. 

 
(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
N/A 
 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
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Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA2018 - 933.1 Recommended Conditions 
2View. DA2018 - 933.1 Plans  
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