
 

 

Note: Council is distributing this agenda on the strict understanding that the publication and/or announcement of any material from the 
Paper before the meeting not be such as to presume the outcome of consideration of the matters thereon. 

Development Assessment 

Panel 

  

Business Paper 
 

date of meeting:  Wednesday 13 March 2019 

location:  Function Room 

Port Macquarie-Hastings Council 

17 Burrawan Street 

Port Macquarie 

time:  2:00pm 

  



 

 

Development Assessment Panel 
 

CHARTER 
 

 
 
 

1.0 OBJECTIVES 

 

To assist in managing Council's development assessment function by providing 
independent and expert determinations of development applications that fall outside 
of staff delegations. 

 

 

2.0 KEY FUNCTIONS 

 

 To review development application reports and conditions; 

 To determine development  applications  outside  of staff delegations; 

 To  refer development  applications to  Council for  determination  where necessary; 

 To provide a forum for objectors and applicants to make submissions on applications 
before  the Development Assessment Panel (DAP); 

 To maintain transparency in the determination of development applications. 

 

Delegated Authority of Panel 

 

Pursuant to Section 377 of the Local Government Act, 1993 delegation to: 

 Determine development applications under Part 4 of the Environmental Planning 
and Assessment Act 1979 having regard to the relevant environmental planning 
instruments, development control plans and Council policies. 

 Vary, modify or release restrictions as to use and/or covenants created by 
Section 88B instruments under the Conveyancing Act 1919 in relation to 
development applications for subdivisions being considered by the panel. 

 Determine Koala Plans of Management under State Environmental Planning 
Policy 44 - Koala Habitat Protection associated with development applications 
being considered by the Panel. 

 

Noting the trigger to escalate decision making to Council as highlighted in section 5.2. 

 

 

3.0 MEMBERSHIP 

 

3.1 Voting Members 

 

 Two independent external members. One of the independent external members to 



 

 

be the Chairperson. 

 Group Manager Development Assessment (alternate - Director Development & 
Environment or Development Assessment Planner) 

 

The independent external members shall have expertise in one or more of the following 
areas: planning, architecture, heritage, the environment, urban design, economics, traffic 
and transport, law, engineering, government and public administration. 

 

3.2 Non-Voting Members 

 

 Not applicable 

3.3 Obligations of members 
 

 Members must act faithfully and diligently and in accordance with this Charter. 

 Members must comply with Council's Code of Conduct. 

 Except as required to properly perform their duties, DAP members must not disclose 
any confidential information (as advised by Council) obtained in connection with the 
DAP functions. 

 Members will have read and be familiar with the documents and information 
provided by Council prior to attending a DAP meeting. 

 Members must act in accordance with Council's Workplace Health and Safety 

Policies and Procedures 

 External members of the Panel are not authorised to speak to the media on behalf 
of Council. Council officers that are members of the Committee are bound by the 
existing operational delegations in relation to speaking to the media. 

 Staff members shall not vote on matters before the Panel if they have been the 
principle author of the development assessment report. 

 

3.4 Member Tenure 

 

 The independent external members will be appointed for the term of four (4) years 
maximum in which the end of the tenure of these members would occur in a 
cascading arrangement. 

 

3.5 Appointment of members 
 

 The independent external members (including the Chair) shall be appointed by the 
General Manager following an external Expression of Interest process. 

 Staff members of the Panel are in accordance with this Charter. 

 

 

4.0 TIMETABLE OF MEETINGS 

 

 The Development Assessment Panel will generally meet on the 1st and 3rd 
Wednesday each month at 2.00pm at the Port Macquarie offices of Council. 

 Special Meetings of the Panel may be convened by the Director Development & 
Environment Services with three (3) days notice. 



 

 

 

 

5.0 MEETING PRACTICES 

 

5.1 Meeting Format 
 

 At all Meetings of the Panel the Chairperson shall occupy the Chair and preside. 
The Chair will be responsible for keeping of order at meetings. 

 Meetings shall be open to the   public. 

 The Panel will hear from applicants and objectors or their r e p r e s e n t a t i v e s . 

 Where considered necessary, the Panel will conduct site inspections which will be 
open to the public. 

 

5.2 Decision Making 
 

 Decisions are to be made by consensus. Where consensus is not possible on any 
item, that item is to be referred to Council for a decision. 

 All development applications involving a proposed variation to a development 
standard greater than 10% under Clause 4.6 of the Local Environmental Plan will be 
considered by the Panel and recommendation made to the Council for a decision. 

 
5.3 Quorum 
 

 All members (2 independent external members and 1 staff member) must be present 
at a meeting to form a quorum. 

 

5.4 Chairperson and Deputy Chairperson 
 

 Independent Chair (alternate, second independent member) 
 

5.5 Secretariat 

 

 The Director Development &n Environment is to be responsible for ensuring that the 
Panel has adequate secretariat support. The secretariat will ensure that the 
business paper and supporting papers are circulated at least three (3) days prior to 

each meeting. Minutes shall be appropriately approved and circulated to each 
member within three (3) weeks of a meeting being held. 

 The format of and the preparation and publishing of the Business Paper and 
Minutes shall be similar to the format for Ordinary Council Meetings. 

 

5.6 Recording of decisions 
 

 Minutes will record decisions and how each member votes for each item before the 
Panel. 

 

 



 

 

6.0 CONVENING OF “OUTCOME SPECIFIC” WORKING GROUPS 

 

Not applicable. 

 

 

7.0 CONFIDENTIALITY AND CONFLICT OF INTEREST 

 

 Members of the Panel must comply with the applicable provisions of Council’s Code 
of Conduct. It is the personal responsibility of members to comply with the standards 
in the Code of Conduct and regularly review their personal circumstances with this 
in mind. 

 Panel members must declare any conflict of interests at the start of each meeting or 
before discussion of a relevant item or topic. Details of any conflicts of interest 
should be appropriately minuted. Where members are deemed to have a real or 

perceived conflict of interest, it may be appropriate they be excused from 
deliberations on the issue where the conflict of interest may exist. A Panel meeting 
may be postponed where there is no quorum. 

 

 

8.0 LOBBYING 

 

 All members and applicants are to adhere to Council’s Lobbying policy. Outside of 

scheduled Development Assessment Panel meetings, applicants, their 
representatives, Councillors, Council staff and the general public are not to lobby 
Panel members via meetings, telephone conversations, correspondence and the 
like. Adequate opportunity will be provided at Panel inspections or meetings for 
applicants, their representatives and the general public to make verbal submissions 
in relation to Business Paper items. 



 

 

Development Assessment Panel 
 

ATTENDANCE REGISTER 
 
 

 
Member 

05/12/18 19/12/18 23/01/19 13/02/19 27/02/19 

Paul Drake     

Robert Hussey  A   

David Crofts 
(alternate member) 

    

Dan Croft 
(Acting Director Development & 
Environment) 

Clinton Tink 
(Acting GM Development Assessment 

(alternates) 
- Director Development & 

Environment 
- Development Assessment Planner 

    

 
Key:  =  Present 
 A  =  Absent With Apology 
 X  =  Absent Without Apology 
 
 

 



 

 

Development Assessment Panel Meeting 
Wednesday 13 March 2019 

 

Items of Business 

 
 

Item Subject Page 

 
01 Acknowledgement of Country ................................................................................... 8 

02 Apologies ................................................................................................................... 8 

03 Confirmation of Minutes ............................................................................................ 8 

04 Disclosures of Interest ............................................................................................. 13 

05 DA2017 - 249.2 Modification to Part Change of Use to Educational 
Establishment - Lot 2 DP 610860, No. 8 Table Street, Port Macquarie ................. 17 

06 Section 4.55 Modification to DA2017 - 336.2 - Modify Conditions 
Relating to Road Construction and Timing & Timing of Boundary 
Adjustment - Seaside Drive, Lake Cathie ............................................................... 46 

07 DA2017 - 394.1 - Vegetation Removal - Lots 33 and 12 DP754405 , 
169B & 201 Ocean Drive, Kew ............................................................................. 149 

08 DA2018 - 876 - Demolition of Existing Dwelling, Dual Occupancy and 
Torrens Title Subdivision -  Lot 272 DP 236277, No. 45 The Summit 
Road, Port Macquarie ........................................................................................... 182 

09 DA2018 - 911.1 Dual Occupancy and Strata Subdivision at Lot 25 DP 
32244, No. 14 Windmill Street, Port Macquarie .................................................... 246 

10 DA2018 - 322.1 Boundary Adjustment and Vegetation Removal at Lot 
1 DP 224865 and Lot 54 DP 233413, 18B and 18A Hibiscus Crescent, 
Port Macquarie ...................................................................................................... 277   

11 General Business 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 27 
February 2019 be confirmed. 

 



MINUTES 
Development Assessment Panel Meeting 

 27/02/2019 
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PRESENT 
 
Members:  

Paul Drake 
Robert Hussey 
Dan Croft 
 
Other Attendees: 

Fiona Tierney 
Pat Galbraith-Robertson 
Melissa Watkins 
 
 
 

The meeting opened at 2:00pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

Nil. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 13 February 
2019 be confirmed. 
 
 

04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
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05 DA2019 - 008.1 EXHIBITION HOME - LOT 20 DP1230717, NO 8 SEASIDE 
DRIVE, LAKE CATHIE 

CONSENSUS: 

That DA 2019 - 008 for an Exhibition Home at Lot 20, DP 1230717, No. 8 Seaside Drive, 
Lake Cathie, be determined by granting consent subject to the recommended conditions 
and as amended below: 

 

 Additional condition in section B of the consent to read: ‘ The rear deck and spa 
area are to be deleted from the plans, details are to be submitted prior to release of 
the construction certificate.’ 

 
 

06 DA2018 - 1041.1 ALTERATIONS AND ADDITIONS TO DWELLING INCLUDING 
A CLAUSE 4.6 VARIATION TO CLAUSE 4.3 (HEIGHT OF BUILDINGS) OF THE 
PORT MACQUARIE HASTINGS LOCAL ENVIRONMENTAL PLAN 2011 - LOT 18 
DP 31187, NO.23 BOURNE STREET, PORT MACQUARIE 

Speakers: 
Bill Rourke (o) 
Jeff Davis (o) 
Pat Davis (o) 
Craig Maltman (applicant) 

 

CONSENSUS: 

That DA 2018 – 1041.1 for alterations and additions to an existing dwelling including 
Clause 4.6 variation to Clause 4.3 (height of buildings) of the Port Macquarie Hastings 
Local Environmental Plan 2011 at Lot 18, DP 31187, No. 23 Bourne Street, Port 
Macquarie, be determined by granting consent subject to the recommended conditions and 
as amended below: 
 

 Additional condition in Section B of the consent to read: ‘Roof solar panels are to be 
flush with the roof and on the east facing portion of the roof, details are to be 
submitted prior to release of construction certificate. 
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07 DA2018 - 1058.1 - CONTINUED USE OF ALTERATIONS AND ADDITIONS TO 
DWELLING (UNIT 4) AS PART OF MULTI DWELLING HOUSING 
DEVELOPMENT - LOT 3 DP 1214081, NO. 114 GREENMEADOWS DRIVE, 
PORT MACQUARIE 

Speakers: 
Brad Maggs (applicant) 
 

CONSENSUS: 

That DA 2018 - 1058 for the continued use of alterations and additions to dwelling (unit 4) 
as part of multi-dwelling housing development at Lot 3, DP 1214081, No. 114 
Greenmeadows Drive, Port Macquarie, be determined by granting consent subject to the 
recommended conditions. 
 
 

08 DA2018 - 599.1 - USE OF EXISTING DWELLING FOR TOURIST AND VISITOR 
ACCOMMODATION - LOT 9 DP 234920, NO.118 CAMDEN HEAD ROAD, 
DUNBOGAN 

Speakers: 
Narelle Thompson (o) 
David Pensini (applicant) 

 

CONSENSUS: 

That DA2018 - 599 for use of an existing dwelling for tourist and visitor accommodation at 
Lot 9, DP 234920, No. 118 Camden Head Road, Port Macquarie, be determined by 
granting consent subject to the recommended conditions and as amended below: 

 

 Additional condition in Section A of the consent to read: ‘The use is approved on 
the basis of a trial period for 12 months from the date of determination. During this 
period the owner/manager shall maintain a complaints register which provides a 
telephone number for complainants, records complaint details and response actions 
taken. A further application may be made to extend the use prior to completion of 
the trial period.’ 
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09 DA2018 - 1104.1 - TWO DWELLINGS - LOTS 8 AND 9 DP 271152, NO 3  
PENNANT LANE, PORT MACQUARIE 

Speaker: 
Walter Gilmour (o) 
Michelle Love (applicant) 
Derek Collins (applicant) 

 

CONSENSUS: 

That DA2018 - 1104 for two dwellings at Lots 8 & 9, DP 271152, No. 3 Pennant Lane, Port 
Macquarie, be determined by granting consent subject to the recommended conditions. 
 
 

10 GENERAL BUSINESS 

Nil. 
 
  
 

The meeting closed at 3:26pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 
 
Name of Meeting: ……………………………………………………………………….. 
 
Meeting Date: ……………………………………………………………………….. 
 
Item Number: ……………………………………………………………………….. 
 
Subject:  ……………………………………………………………………….. 
  …………………………………………………….……………...….. 
 
 
I, ..................................................................................... declare the following interest: 
 
 

 Pecuniary: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 
 

 Non-Pecuniary - Significant Interest: 
 Take no part in the consideration and voting and be out of sight of the 

meeting. 
 

 Non-Pecuniary - Less than Significant Interest: 
 May participate in consideration and voting. 
 
 
For the reason that:  .................................................................................................... 
 
....................................................................................................................................... 
 
Name:  ……………………………………………………. 
 
Signed:  .........................................................................  Date:  .................................. 
 
 
(Further explanation is provided on the next page) 
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Further Explanation 
(Local Government Act and Code of Conduct) 

 
A conflict of interest exists where a reasonable and informed person would perceive that a Council 
official could be influenced by a private interest when carrying out their public duty. Interests can 
be of two types: pecuniary or non-pecuniary. 
 
All interests, whether pecuniary or non-pecuniary are required to be fully disclosed and in writing. 
 

Pecuniary Interest 
 
A pecuniary interest is an interest that a Council official has in a matter because of a reasonable 
likelihood or expectation of appreciable financial gain or loss to the Council official. (section 442) 
 
A Council official will also be taken to have a pecuniary interest in a matter if that Council official’s 
spouse or de facto partner or a relative of the Council official or a partner or employer of the 
Council official, or a company or other body of which the Council official, or a nominee, partner or 
employer of the Council official is a member, has a pecuniary interest in the matter. (section 443) 
 
The Council official must not take part in the consideration or voting on the matter and leave and 
be out of sight of the meeting.  The Council official must not be present at, or  in sight of, the 
meeting of the Council at any time during which the matter is being considered or discussed, or at 
any time during which the council is voting on any question in relation to the matter.  (section 451) 
 

Non-Pecuniary 
 
A non-pecuniary interest is an interest that is private or personal that the Council official has that 
does not amount to a pecuniary interest as defined in the Act.  
 
Non-pecuniary interests commonly arise out of family, or personal relationships, or involvement in 
sporting, social or other cultural groups and associations and may include an interest of a financial 
nature. 
 
The political views of a Councillor do not constitute a private interest. 
 
The management of a non-pecuniary interest will depend on whether or not it is significant. 
 

Non Pecuniary – Significant Interest 
As a general rule, a non-pecuniary conflict of interest will be significant where a matter does not 
raise a pecuniary interest, but it involves: 

(a) A relationship between a Council official and another person that is particularly close, for 
example, parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal 
descendant or adopted child of the Council official or of the Council official’s spouse, 
current or former spouse or partner, de facto or other person living in the same household. 

(b) Other relationships that are particularly close, such as friendships and business 
relationships. Closeness is defined by the nature of the friendship or business 
relationship, the frequency of contact and the duration of the friendship or relationship. 

(c) An affiliation between a Council official an organisation, sporting body, club, corporation or 
association that is particularly strong. 

 
If a Council official declares a non-pecuniary significant interest it must be managed in one of two 
ways: 

1. Remove the source of the conflict, by relinquishing or divesting the interest that creates 
the conflict, or reallocating the conflicting duties to another Council official. 

2. Have no involvement in the matter, by taking no part in the consideration or voting on the 
matter and leave and be out of sight of the meeting, as if the provisions in section 451(2) 
apply. 

 

Non Pecuniary – Less than Significant Interest 
If a Council official has declared a non-pecuniary less than significant interest and it does not 
require further action, they must provide an explanation of why they consider that the conflict does 
not require further action in the circumstances.  
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
 
By 
[insert full name of councillor] 

 

 
In the matter of 
[insert name of environmental 
planning instrument] 

 

 
Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

 
Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
 
Address of land in which councillor or an  
associated person, company or body has a 
proprietary interest (the identified land)i 

 

 
Relationship of identified land to councillor 
[Tick or cross one box.] 

 
Councillor has interest in the land (e.g. is 

owner or has other interest arising out of a 
mortgage, lease trust, option or contract, or 
otherwise). 
 

Associated person of councillor has 
interest in the land. 
 

Associated company or body of councillor 
has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTEREST 
 
 
Nature of land that is subject to a change 
in zone/planning control by proposed 
LEP (the subject land iii 
[Tick or cross one box] 

 
The identified land. 

 
Land that adjoins or is adjacent to or is in 

proximity to the identified land. 
Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of zone/planning 
control on councillor 
[Tick or cross one box] 

 
Appreciable financial gain. 

 
Appreciable financial loss. 

 
 
 

Councillor’s Name:  ………………………………………… 

 

Councillor’s Signature:  ……………………………….   Date:  ……………….. 
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under sections 451 (4) and (5) of the Local Government Act 
1993.  You must not make a special disclosure that you know or ought reasonably to 
know is false or misleading in a material particular.  Complaints made about 
contraventions of these requirements may be referred by the Director-General to the 
Local Government Pecuniary Interest and Disciplinary Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting in respect of which the special disclosure is being made.   
The completed form must be tabled at the meeting.  Everyone is entitled to inspect it.  
The special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
i.   Section 443 (1) of the Local Government Act 1993 provides that you may have a pecuniary interest in a matter 
because of the pecuniary interest of your spouse or your de facto partner or your relativeiv or because your business 
partner or employer has a pecuniary interest. You may also have a pecuniary interest in a matter because you, your 
nominee, your business partner or your employer is a member of a company or other body that has a pecuniary 
interest in the matter. 
ii.  Section 442 of the Local Government Act 1993 provides that a pecuniary interest is an interest that a person has 
in a matter because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A 
person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not 
reasonably be regarded as likely to influence any decision the person might make in relation to the matter or if the 
interest is of a kind specified in section 448 of that Act (for example, an interest as an elector or as a ratepayer or 
person liable to pay a charge). 
iii.   A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in 
proximity to land in which a councillor or a person, company or body referred to in section 443 (1) (b) or (c) of the 
Local Government Act 1993 has a proprietary interest.. 
iv.   Relative is defined by the Local Government Act 1993 as meaning your, your spouse’s or your de facto partner’s 
parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child and the spouse or 
de facto partner of any of those persons. 
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Item: 05 
 
Subject: DA2017 - 249.2 MODIFICATION TO PART CHANGE OF USE TO 

EDUCATIONAL ESTABLISHMENT - LOT 2 DP 610860, NO. 8 TABLE 
STREET, PORT MACQUARIE 

Report Author: Benjamin Roberts 
 

 
 

Applicant: Love Project Management 

Owner: Trustees of Synod of Eastern Australia 

Estimated Cost: N/A 

Parcel no: 22976 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That modification to DA2017 - 249 to part change of use to educational 
establishment at Lot 2, DP 610860, No. 8 Table Street, Port Macquarie, be 
determined by granting consent subject to the recommended conditions. 
 
 

Executive Summary 
 

This report considers a modification to the development application for a part change 
of use of the old church hall building to an educational establishment at the subject 
site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 

The modified proposal is to: 

 Increase maximum student numbers from 24 to 32 students and remove 
restriction on staff numbers 

 Change operational hours to 7:30am to 6pm Monday to Friday, with weekday 
use to 8:30pm up to once a week to cover incidental components of the primary 
educational establishment use such as cleaning, parent teacher meetings, staff 
arrivals and departures. 

 
Following exhibition of the application, one (1) submission was received. 
 
This report recommends that the development application be approved. 
 
1. BACKGROUND 
 
History 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/03/2019 

Item 05 

Page 18 

 
The development application was reported to and approved by the Development 
Assessment Panel subject to conditions on 28 June 2017. The consent via conditions 
limits the maximum number of students to 24 with two staff members. The consent 
also limits operational hours to 8:30am to 4pm, Monday to Fridays.   
 
Existing sites features and surrounding development 
 
The site has an area of 1357m2 and contains an old church hall building. Archival 
records indicate development consent was granted by Council on 1 September 1982 
to use the building for the purpose of primary school for a maximum of 25 pupils. It is 
unclear how long the building was used for this purpose. 
 
The site is zoned R1 general residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

 
 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposed modification include the following: 
 

 Increase student numbers to 32 students and remove restriction on staff 
numbers. 

 Amend operational hours to be 7:30am to 6pm Monday to Friday, with weekday 
use to 8:30pm up to once a week to cover incidental components of the primary 
educational establishment use such as cleaning, parent teacher meetings, staff 
arrivals and departures. 

 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 10 December 2018 – Application lodged. 

 18 December 2018 to 14 January 2019 Public exhibition via neighbour 
notification. 

 
3. STATUTORY ASSESSMENT 
 
Section 4.55 of the Environmental Planning and Assessment Act 1979 enables the 
modification of consents and categorises modification into three categories - 4.55(1) 
for modifications involving minor error, mis-description or miscalculation; 4.55(1A) for 
modifications involving minimal environmental impact; and 4.55(2) for other 
modifications. Each type of modification must be considered as being substantially 
the same to that which was originally consented to. 
 
Is the proposal substantially the same? 
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The subject application is being considered under the provisions of Section 4.55(1A). 
The proposal is considered to be substantially the same development to that which 
was originally consented to and will have minimal environmental impact. Specifically 
the part use of the site as an educational establishment and building footprint will 
remain unchanged. The proposed 33% increase in student numbers is a quantitative 
increase in student numbers, however it is considered that the fundamental 
characteristics and essence of the development remains essentially the same. 
Does the application require notification/advertising in accordance with the 
regulations and/or any Development Control Plan? 
  
Neighbour notification has been undertaken. 
  
Any submissions made concerning the modification? 

One submission was received following completion of the neighbour notification 
period. The submission is considered later in this report. 
 
Any matters referred to in section 4.15(1) relevant to the modification? 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 

•  
(a)(i) Any environmental planning instrument 

 
State Environmental Planning Policy (Infrastructure) 2007 
 
This policy provides that development for the purpose of an educational 
establishment may be carried out with consent in the R1 general residential zone. 
 
Before determining a development application for development for the purposes of a 
school, the consent authority must take into consideration all relevant standards in 
the following State government publications (as in force on the commencement of 
this Policy): 

(a)  School Facilities Standards—Landscape Standard—Version 22 (March 2002), 
(b)  Schools Facilities Standards—Design Standard (Version 1/09/2006), 
(c)  Schools Facilities Standards—Specification Standard (Version 01/11/2008). 

 
The proposal as modified is not inconsistent with these standards. 
 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
Draft State Environmental Planning Policy (Educational Establishments and 
Child Care Facilities) 2017  
 
This draft policy was exhibited from 3 February 2017 to 7 April 2017.   
 
The draft policy provides that development for the purpose of an educational 
establishment may be carried out with consent in the R1 Residential zone. 
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The draft policy provides that before determining a development application the 
consent authority must take into consideration the design quality of the development 
when evaluated in accordance with the design quality principles set out in Schedule 4 
of the policy. 
 
The proposal as modified is not inconsistent with the design quality principles set out 
in schedule 4 of the draft policy.   
 
No other draft instruments apply. 
 
(ii) Any Development Control Plan in force: 
 
Port Macquarie-Hastings Development Control Plan 2013 
 
Having regard to the above the relevant general provisions of the plan are addressed 
in the following table: 
 

Requirement Proposed Complies 

2.5 Transport, Traffic 
Management, Access 
and Carparking 

The plan contains no specific parking rate for 
educational establishments/schools.  
 
Council’s previous development controls 
historically required parking for schools at a 
rate of 1 space per 8 students.  
 
Based on previous controls and the proposed 
increase to 32 students a total of 4 spaces 
would be required.  
 
5 parking spaces, inclusive of one disabled 
space and one stacked staff space are 
available onsite. The stacked space cannot be 
relied upon. 4 of the spaces shown on the 
plans are capable of compliance with the 
relevant standards and as such sufficient 
parking is proposed to serve the development.  
 
There is no separate parking requirement 
specific to staff/teachers and restricting the 
number of staff within the development 
consent is not considered 
appropriate/necessary.  
 
An amendment to condition A5 has been 
proposed removing the reference to staff 
numbers and allowing for an increase in 
maximum students to 32. 

Yes 

 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
No planning agreement has been offered or entered into. 
 
iv) Any matters prescribed by the Regulations: 
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No matter prescribed by the regulations applicable to the modification. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Traffic and Transport 
The modified proposal to increase student numbers from 24 to 32 is considered 
negligible and will not result in any significant impacts on traffic or the road network. 
 
Noise  
The current hours of operation are 8:30am to 4pm weekdays only. A condition 
confirming these operational hours applies. 
 
The modification application highlights that while these hours adequately cover class 
times other activities outside of theses hours like parent teacher meetings, staff 
arrivals and departures and cleaners will occur. In order to ensure these activities are 
included within the approved operations, the proposed modification requests the 
approved hours of operation be modified to 7:30am to 6pm Monday to Friday, with a 
weekday use to 8:30pm once a week. The suggested change is to cover the above 
activities which would occur outside of the normal teaching classroom hours. 
 
It is considered that general cleaning, parent teacher meetings, staff arrivals and 
departures are simply an incidental component of the primary educational 
establishment use. The primary operational activity of an educational establishment 
is class times. Attempting to regulate via consent conditions such incidental activities 
is not considered appropriate and not practicable from a regulatory sense. Separate 
noise control regulations exist under the Protection of the Environment Operations 
Act to regulate such incidental activities.   
 
It is also noted that State Environmental Planning Policy (Educational Establishments 
and Childcare Facilities) 2017 contains provisions for exempt development in existing 
schools. Specifically clause 38 (e) relates to routine maintenance and clause 38 (i) 
provides for use of existing facilities or buildings for the purpose of school based child 
care, or for the physical, social, cultural or intellectual development or welfare of the 
community (whether or not it is a commercial use of the establishment).     
 
Similar to other schools and childcare centres where the potential exists for noise 
impacts to adjoining residential occupants the cleaning activities, arrival and 
departure of staff, parent teachers interviews within such facilities are typically not 
undertaken within the centres primary operational hours. 
 
It is recommended that condition E4 remain unchanged. 
 
The increase in student numbers from 24 to 32 is considered insignificant having 
regard to the scale of the establishment. Consisted with the findings of the original 
assessment report and having regard to the hours of operation, building separation 
distances and existing and required fencing arrangements. It is anticipated that no 
significant adverse noise impacts would result that warrant refusal of the modified 
proposal from the increase in student numbers from 24 to 32 (i.e. 8 more students). 
 
(c) The suitability of the site for the development: 
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The proposal will fit into the locality and the site attributes are conducive to the 
proposed development. 
  
Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
One (1) written submission has been received following public exhibition of the 
application. A further letter was received from the same submitter after closure of the 
public exhibition period.  
 
Key issues raised in both submissions received and comments in response to these 
issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

A demountable site office has recently 
been erected onsite. There is no mention 
of this in the modification documentation.  

The applicant has advised that a short 
term portable classroom has recently 
been erected as exempt development 
under clause 38 of State 
Environmental Planning Policy 
(Educational Establishments and 
Childcare Facilities) 2017. The building 
does not form part of this modification 
application.   

There is currently cleaning activities 
occurring on the site outside the 
nominated operational hours. 

Refer to comments under noise 
heading within this report. 

It was understood the limit of 24 students 
was applied to maintain an acceptable 
noise impact to residents and was in 
keeping with an old consent that provided 
for 24 students. 

The original limit of 24 students was 
consistent with that requested by the 
applicant at the time. This was not as a 
result of the prior approval or noise 
impact to neighbours. 

Increase in student numbers to 32 will 
result in unacceptable noise levels. 

Refer to comments under noise 
heading of this report. 

There is no justifiable reason provided for 
the increase in student numbers on such 
a small site. Is there going to be further 
requests for increase to student 
numbers? Surely extra staff and classes 
would be necessary. 

The proposed increase in class size to 
32 students is considered suitable for 
the site. Any further subsequent 
increase in student numbers would be 
subject to further consent and 
assessment. 

The increase in student numbers to 32 
will result in an unacceptable increase in 
traffic and parking impacts to the site and 
Table Street. The increase in student 
numbers should be rejected. 

Refer to parking and traffic 
assessment comments within the 
report. 

Removal of the reference to staff 
numbers could result in illegal OHS 
working conditions.  

Working conditions is not a relevant 
planning consideration. Refer to 
parking assessment comment within 
the report. 

There is no justifiable reason for the 
increased work hours as all activities 
mentioned in the supporting 
documentation may be undertaken within 

Refer to comments under noise 
heading within this report. 
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Submission Issue/Summary Planning Comment/Response 

the approved operational hours. The 
increase in operational hours to 
accommodate these activities will result in 
an unacceptable noise impact to 
adjoining residential receivers. 

Allowing a further increase to numbers 
and expansion of operating hours is not 
appropriate.    The current approval was 
issued some time ago and current 
enrolments have not reached 24 
students. So the impact of the current 
approval is not measurable.  

The assessment concludes that an 
educational establishment limited to 32 
students is appropriate for the site. 
 
 

The operators are ignoring the current 
conditions of the consent. The site is 
being occupied without an occupation 
certificate and holding activities up until 
8pm. 

According to Council’s records an 
Occupation Certificate has been 
issued. 

 (e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local Government 
Act 1993. 

 
Contributions were not levied under the original consent as an historic development 
approval provided for a contribution credit of 25 pupils and the original consent was 
limited to maximum 24 students.  

 
Contributions will be levied on 7 additional pupils proposed under this modification 
application (i.e. total 32 students). A suitable condition has been recommended.  
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.55 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal as 
modified adequately addresses relevant planning controls. The development is not 
considered to be contrary to the public's interest and will not result a significant 
adverse social, environmental or economic impact. It is recommended that the 
application be approved, subject to the recommended conditions of consent as 
modified provided in the attachment section of this report. 
 
 

Attachments 
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1View. DA2017 - 249.2 Recommended Amended Conditions 
2View. DA2017 - 249.2 Contribution Estimate 
3View. DA2017 - 249.2 SOEE  
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Item: 06 
 
Subject: SECTION 4.55 MODIFICATION TO DA2017 - 336.2 - MODIFY 

CONDITIONS RELATING TO ROAD CONSTRUCTION AND TIMING & 
TIMING OF BOUNDARY ADJUSTMENT - SEASIDE DRIVE, LAKE 
CATHIE 

Report Author: Patrick Galbraith-Robertson 
 

 
 

Applicant: Land Dynamics Australia Pty Ltd 

Owner: Catarina Village Pty Ltd 

Estimated Cost: N/A 

Parcel no: 66531 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That the Section 4.55 modification application to modify DA2017 – 336.2 by 
modifying conditions relating to road construction and timing of boundary 
adjustment at Lot 167, DP 1229250 & Lot 229 1235792 (now Lot 331 
DP1232490), Seaside Drive, Lake Cathie, be determined by granting consent 
subject to the recommended amended conditions included in the conclusion 
section of this report. 
 
 

Executive Summary 
 

This report considers an application to modify conditions relating to road construction 
and timing of boundary adjustment at the subject site and provides an assessment of 
the application in accordance with the Environmental Planning and Assessment Act 
(E P & A )1979. 
 
Following exhibition of the application, four (4) submissions have been received. 
 
This report recommends approval of the amended conditions in accordance with 
Section 4.55 of the E P & A Act. 
 
1. BACKGROUND 
 
Existing sites features and surrounding development 
 
The site (as currently registered) comprises two (2) lots with a total 4.393 hectares in 
land area. 
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Lot 167 is already a standalone registered lot, with existing access to Road 1 which 
is already constructed and Road 9 which is constructed and registered.  
 
The primary access to the approved building is via approved Road 9 which has now 
been completed and dedicated as Whitewater Terrace. 
 
The site is zoned part RE1 public recreation, B4 mixed use, R3 medium density 
residential and R1 general residential, in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

 
 
The existing surrounding subdivision pattern and location of existing development 
within the locality is shown in the following aerial photograph: 
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3. HISTORY OF SITES 
 
Subject DA2017 – 336 
 
Development consent was issued on 13 December 2017 for a Boundary Adjustment 
between two existing Torrens title lots, Residential Flat Building and Café with 
associated Strata Title Subdivision including Clause 4.6 objection to Clause 4.3 
(Height of Buildings) of the Port Macquarie-Hastings Local Environmental Plan 2011 
on the subject site. 
 
Subdivision DA 
 
Background relationship to the approved subdivision DA2012 - 381 being developed 
in locality including the subject sites: 
 

 A Section 96 Modification (now Section 4.55) was approved by Council on 22 
December 2016 to reflect an amendment to staging.  

 The modified staging shows Lot 167 within Stage 1B, with Road 1. Road 7 is 
shown as part of Stage M9 and M10. On this basis, there was no expectation 
that Road 7 would occur at the time of development of Lot 167.  

 
Condition A(3) of DA2012- 381 (subdivision DA) as modified states:  
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(3) (A007) The development must only proceed in accordance with the approved 
stages as set out below:  

Stage 1 - Project Approval Environmental Works  
Stage 2 - Boundary Adjustment with Special Terms Right-of-  
Carriageway over existing track in use.  
Stage 3 - First Development Stage (S2 on Seawide Property,  
Stages 1A, 1B and 2 on Milland Property)  
Stage 4 - Additional Development Stages (S3-S7) and/or (M6, M8,  
M9 & M10)  
 
Unless specified, the conditions of this consent will apply to all stages, with any 
decision on any discrepancy with conditions and associated staging resting with 
Council. Any decision to allow a change to staging will rest with Council along with 
applicable conditions and any contributions payable. 2  
 
On the basis of the condition, Road 7 is within Stage 4 and the RFB on Lot 167 is in 
Stage 3. 
 

 
 
4. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the modification proposal include the following: 

 
 This application is made under Section 4.55 (1A) of the Environmental Planning 

and Assessment Act 1979 (formerly S.96 modification) and relates to DA 
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2017/336 for a Boundary Adjustment between two existing Torrens title lots, 
Residential Flat Building and Café on Lot 167 at Catarina eatate. 

 The modifications relate to conditions of consent being B(16), B(28) and E(2) 
regarding timing of road construction, the extent of the road length and the 
timing of the boundary adjustment registration. The Applicant contends/submits 
that the proposed conditions unfairly delay the construction of the approved 
building. 

 A temporary turn around in the north-eastern corner of Lot 167 is more 
appropriate than the current requirement to construct the full length of the main 
street. 

 A condition is also requested to be added allowing staging as outlined above in 
Section 2. The payment of the contributions at the time of the habitable building 
construction (i.e. ground floor and above) allows the basement excavation and 
construction to commence before being required to pay the substantial amount 
of monetary contributions, which would otherwise delay the development from 
proceeding. 

 
Specifically the following changes are requested: 
 

Current condition Proposed modified condition 

B (16) (B197) Prior to any Construction 
Certificate for building works, a Construction 
Certificate for subdivision works under DA 
2012/381 shall be approved for the full length 
construction of Road 7 (Ocean Blue Boulevard) 
and Road 9 (Whitewater Terrace) from Seaside 
Drive to Surfers Drive (inclusive). 

Delete.  
or  
B (16) (B197) Prior to any 
Construction Certificate for 
building works, a Construction 
Certificate for subdivision works 
under DA 2012/381 shall be 
lodged for Road 7 (Ocean Blue 
Boulevard) from Seaside Drive 
for the length of Lot 167 with a 
temporary turnaround and Road 
9 (Whitewater Terrace) from 
Seaside Drive to Surfers Drive 
(inclusive). 

B (28) (B209) Prior to issue of any Construction 
Certificate for building works, proof of registration 
with the Land Title Office of the boundary 
adjustment required as part of this consent. 

B (28) (B209) Prior to issue of 
any Occupation Certificate for 
building works, proof of 
registration with the Land Title 
Office of the boundary 
adjustment required as part of 
this consent.  
or  
B (28) (B209) Prior to issue of 
any Construction Certificate for 
building works, lodgement of the 
Subdivision Certificate for the 
boundary adjustment required 
as part of this consent. 

E (2) Prior to any Occupation Certificate, the 
applicant is required to construct and dedicate as 
public road through an application for a 
Subdivision Certificate under DA 2012/381:  
a. Road 7 (Ocean Blue Boulevard) full length 
from Seaside Drive to Surfers Drive; and  

E(2) Prior to any Occupation 
Certificate, the applicant is 
required to construct and 
dedicate as public road through 
an application for a Subdivision 
Certificate under DA 2012/381:  
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b. Road 9 (Whitewater Terrace) full length from 
Seaside Drive to Surfers Drive. 

a. Road 7 (Ocean Blue 
Boulevard) from Seaside Drive 
to the eastern end of the 
boundary of Lot 167 and a 
temporary turning head 
provided; and  
b. Road 9 (Whitewater Terrace) 
full length from Seaside Drive to 
Surfers Drive. 

(4) (B010) Payment to Council, prior to the issue 
of the Construction Certificate of the Section 
94 contributions set out in the “Notice of 
Payment – Developer Charges” schedule 
attached to this consent unless deferral of 
payment of contributions has been approved 
by Council.  The contributions are levied, 
pursuant to the Environmental Planning and 
Assessment Act 1979 as amended, and in 
accordance with the provisions of the following 
plans: 

 Hastings S94 Administration Building 
Contributions Plan  

 Hastings Administration Levy Contributions 
Plan 

 Community Cultural and Emergency Services 
Contributions Plan 2005 

 Hastings S94 Major Roads Contributions Plan  

 Hastings S94 Open Space Contributions Plan  

 Section 94 Local Roads Contributions Plan - 
Area 13 (Thrumster), Area 14 (Lake 
Cathie/Bonny Hills) and Area 15 (Camden 
Haven). 

The plans may be viewed during office hours 
at the Council Chambers located on the corner 
of Burrawan and Lord Streets, Port Macquarie, 
9 Laurie Street, Laurieton, and High Street, 
Wauchope. 

The attached “Notice of Payment” is valid for 
the period specified on the Notice only. The 
contribution amounts shown on the Notice are 
subject to adjustment in accordance with CPI 
increases adjusted quarterly and the 
provisions of the relevant plans. Payments can 
only be made using a current “Notice of 
Payment” form. Where a new Notice of 
Payment form is required, an application in 
writing together with the current Notice of 
Payment application fee is to be submitted to 
Council. 

(5) (B011) As part of Notice of Requirements by 
Port Macquarie-Hastings Council as the Water 

Reword conditions to permit the 
payment of development 
contributions for the habitable 
building construction and above. 
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Authority under Section 306 of the Water 
Management Act 2000, the payment of a cash 
contribution, prior to the issue of a 
Construction Certificate, of the Section 64 
contributions, as set out in the “Notice of 
Payment – Developer Charges” schedule 
attached to this consent unless deferral of 
payment of contributions has been approved 
by Council.  The contributions are levied in 
accordance with the provisions of the relevant 
Section 64 Development Servicing Plan 
towards the following: 

 augmentation of the local area water supply 

 augmentation of the local area sewerage 
system 

 
A copy of the original consent is attached to this report. 
 
Application Chronology 
 

 20 March 2018 – Modification application lodged with Council. 

 6 to 19 April 2018 – Neighbour notification of modification proposal. 

 6 April 2018 – Additional information received. 

 24 April 2018 – Copy of redacted submissions forwarded to Applicant for 
consideration. 

 9 May 2018 – Additional information received. 

 10 May 2018 – Initial advice provided that owner’s consent maybe required 
from Seawide Pty Ltd. 

 5 September 2018 – Follow up with Applicant as to status of additional 
information request. 

 5 February 2019 – Legal advice received from Applicant and additional 
information that owner’s consent is not required from Seawide Pty Ltd for 
modification proposal. 

 
5. STATUTORY ASSESSMENT 
 
Section 4.55 of the Environmental Planning and Assessment Act 1979 enables the 
modification of consents and categorises modification into three categories - 4.55(1) 
for modifications involving minor error, mis-description or miscalculation; 4.55(1A) for 
modifications involving minimal environmental impact; and 4.55(2) for other 
modifications. Each type of modification must be considered as being substantially 
the same to that which was originally consented to. 
 
Is the proposal substantially the same? 

The subject application is being considered under the provisions of Section 4.55(1A).  
 
The Applicant has provided satisfactory justification that the modified proposal is 
substantially the same development as originally approved for the following reasons: 
 

 The change to conditions regarding timing does not alter the ability of the 
modified development to be substantially the same development, due to the 
overall development remaining for residential flat building and café purposes, 
no further loss of vegetation and the development is still for the same use with 
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no material element of change (i.e. no additional land use or varying 
component added). 

 With respect to qualitative, the amenity impacts, as the modification relates to 
conditions only, there is no associated amenity impact. The site remains 
serviced and accessible by vehicles. 

 In considering whether the modified development will be “substantially the 
same development” as authorised by the original development consent, the 
proposed modified development is to be compared against the development as 
it was originally approved. That is a factual exercise (comparison of one set of 
plans and conditions against the proposed modified plans and/or conditions) 
and in this instance revealed that the proposal remains as subdivision for 
residential purposes. No change is proposed to the layout. 

 The material and physical elements of the approved development remain the 
same. This modification application does not radically transform the approved 
development and the key issues remain unaltered. A comparison of the 
approved and modified plans would not easily identify the amendments and 
would appear as substantially the same development. 

 
Does the application require notification/advertising in accordance with the 
regulations and/or any Development Control Plan? 
  
Neighbour notification has been undertaken. 
  
Any submissions made concerning the modification? 

Four (4) written submissions have been received following public exhibition of the 
application and are further considered below. 
 
Any matters referred to in section 4.15(1) relevant to the modification? 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 

  
(i) Any environmental planning instrument 

 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposed modification remains consistent with the provisions of LEP 2011 and 
the use remains permissible. 
 
(ii) Any Development Control Plan in force: 
 
Development Control Plan 2013 
 
With respect to DCP compliance, the approved development remains suitable as 
originally justified noting that the subject modification is primarily only relating to 
timing of conditions for external future public domains works (under a separate 
approved subdivision DA) to the proposed residential flat building and timing of a 
boundary adjustment already approved. 
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(iiia) Any planning agreement that has been entered into under section 7.4, or 
any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
A planning agreement titled Ocean Drive, Lake Cathie applies to the sites. A copy of 
the Planning Agreement is attached to this report. 
 
The below are comments regarding the Planning Agreement are noted:  
 

 Requires certain roadworks to be undertaken.  

 There is no restriction on the timing of Road 7.  

 The two parties must not unreasonably withhold owner’s consent as per 
the VPA terms.  

 The VPA deals with the timing for road works and intersection upgrades in 
lieu of contributions.  

 The Catarina Village and Seawide Shared Village Square Road is shown 
below and extends for the northern side of Lot 167. There is no mention of 
timing in the agreement.  

 Clause 11 requires reimbursement of Access Road work.  

 Clause 21 and 23 requires co-operation between both parties and access 
by the landowners.  

 
The proposed modification is not considered to be inconsistent with the terms of the 
Planning Agreement. 
 
iv) Any matters prescribed by the Regulations: 
 
No matter prescribed by the regulations applicable to the modification. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Traffic and Transport 
The Applicant submits that with the following points of justification with regard to the 
modification application: 
 

 There is no change to overall lot numbers or traffic generation. The proposed 
change to allow the main street to be built for the length of the site only, with a 
temporary turnaround does not restrict access given that vehicular access to 
the site is via the southern boundary via Road 9. Therefore, the road network 
will not be impacted upon by this modification.  

 The conditions in question require the full-length construction of Road 7 (Ocean 
Blue Boulevard), which is not required in order to service the approved building. 
As such, it is proposed that a temporary turnaround is proposed with this 
building at the north-east corner of the site in order to provide road frontage to 
the full development. It is unreasonable to delay the construction of the 
approved building in order to have the full length of Road 7 designed and 
approved. This design work has commenced as part of the design of the overall 
Hilltop Village however given the amount of work required, will delay this 
building unfairly given no vehicular access is required from Road 7.  

 Traffic generation is not affected given that vehicular access to the site is via 
Road 9. 
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The above justifications are considered acceptable relating to the nexus of this 
development on its own following detailed review by Council staff. However, it is 
recommended that the design for the full length of the future main street including 
Road 7 be retained to ensure that the first section of road built will not compromise 
the ultimate outcome.  
 
With regard to the legality of the proposed changes to conditions, the Applicant has 
submitted a legal opinion to justify that the proposal only relates to the development 
site itself. Any future Construction Certificate application for the first section of the 
main street Road 7 would need to the appropriate neighbouring owner’s permission 
before commencing construction. 
 
Services  
Proposed services, drainage and sewer are not altered by the modification.  
As the proposed amendments will not alter the existing environment of the subject 
land, it is considered that the proposal involves minimal environmental impact. 
 
(c) The suitability of the site for the development: 
 
The modified proposal will fit into the locality and the site attributes are conducive to 
the proposed development. 
  
Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
Four (4) written submissions have been received following public exhibition of the 
application.  
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/03/2019 

Item 06 

Page 56 

Submission Issue/Summary Planning Comment/Response 

Road 7 will no longer connect 
directly to Surfers Drive which 
will concentrate the majority of 
Beach traffic through Summer 
Circuit.  

By creating a dead end the 
proponent will force traffic to use 
minor streets and the Hilltop 
laneway. 

The following assessment comments are 
made in response to Road 7 not being 
constructed for the full length between 
Seaside Drive and Surfers Drive: 

The modification proposes to construct Road 
7 for the length of the boundary in order to 
provide a finished frontage to the building. 

The primary access to the approved building 
is via Road 9 and not Road 7. 

A reassessment of the approved 
development, including conditions has 
concluded that there is an insufficient nexus 
between the development of the building on 
Lot 167 and the full construction of Road 7. 

It is proposed to undertake the first 60m 
“Village Square” component concurrently 
with the RFB on Lot 167 to provide a 
complete frontage to the development and 
construction of the remainder of Road 7 
concurrently with the remainder of the Hilltop 
Village. 

A condition is recommended to require full 
design details of the entire length of the 
road, but not construct with the Construction 
Certificate. 

Lot 167 is already registered and has vehicle 
access to Whitewater Terrace. If a different 
landowner purchased the site it is now 
considered unreasonable to request the 
Road 7 to be fully constructed for this one 
development. 

Any future developments will need to revisit 
the Road 7 construction extent issue on its 
own merits including any traffic impact 
implications. 

Councils DCP 2013 Part 5 
details Road 7 as a Collector or 
significant Road which explains 
the proposed roundabout 
where it intersects Road 1 
(Forest Views). 

If Road 7 does not connect 
directly to Surfers Drive then 
Summer Circuit will carry the 
majority of the traffic to the 
beach carpark on Surfers Drive 
a volume of traffic not 
accounted for in the DCP or its 
design. 

The negative impact of the 
modification on adjoining 
developments must be 
considered when assessing the 
proposal. 

As residents of the low density 
housing Seawide Estate we 
believe the modifications will 
affect the amenity of our 
development. 

The developer has no intention 
of completing the construction 
of Road No.7 as agreed and 
will take any and all steps to 
avoid doing so. 
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Submission Issue/Summary Planning Comment/Response 

The Master Plan shows a tavern 
located in the North East corner 
of the site.  

This location is directly opposite 
low density housing, which will 
be severely impacted by both the 
increased noise and traffic 
generated by a tavern. 

There is no application lodged with a Council 
for a tavern, nor has one been approved. 

Seawide Pty Ltd and is a party to 
DA2012 – 336 and does not 
agree to grant owner’s consent. 

The subject modification has the 
effect of modifying DA2012 – 
381 to an extent to which 
Seawide Pty Ltd will not agree. 

With regard to the legality of the proposed 
changes to conditions, the Applicant has 
submitted a legal opinion to justify that the 
proposal only relates to the development site 
itself. Any future Construction Certificate 
application for the first section of the main 
street Road 7 would need to the appropriate 
neighbouring owner’s permission before 
commencing construction. 

The proposed partial road 
construction of road No.7 will 
create unnecessary drainage 
issues and result in a 
compromised system of trunk 
mains which is extreme events 
could block and cause flooding in 
future buildings downstream. 

Stormwater disposal requirements will need 
to appropriately be managed to Council 
standards through the application for 
Construction Certificate process for Road 
No.7. This is not a sufficient reason for 
refusing the modification application. 

Seawide Pty Ltd objects to change 
in boundary adjustment condition. 

The subject boundary adjustment is an 
internal boundary change only and does not 
relate to the Road 7 issue referred to. 

 
6. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
No development contributions require reconsideration as part of determination of this 
modification application to that already approved by Council. 
 
7. CONCLUSION AND STATEMENT OF REASON 
 
It is recommended that the following changes to conditions be made. A comparison 
with existing, proposed and recommended is shown below: 
 

Current condition Proposed modified 
condition 

Recommended changes 
to condition 

B (16) (B197) Prior to any 
Construction Certificate for 
building works, a Construction 
Certificate for subdivision 
works under DA 2012/381 
shall be approved for the full 
length construction of Road 7 
(Ocean Blue Boulevard) and 
Road 9 (Whitewater Terrace) 
from Seaside Drive to Surfers 
Drive (inclusive). 

Delete.  
or  
B (16) (B197) Prior to 
any Construction 
Certificate for building 
works, a Construction 
Certificate for 
subdivision works 
under DA 2012/381 
shall be lodged for 
Road 7 (Ocean Blue 
Boulevard) from 

B (16) (B197) Prior to any 
Construction Certificate for 
building works, a 
Construction Certificate for 
subdivision works under 
DA 2012/381 shall be 
lodged for Road 7 (Ocean 
Blue Boulevard) from 
Seaside Drive for the 
length of Lot 167 with a 
temporary turnaround and 
Road 9 (Whitewater 
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Seaside Drive for the 
length of Lot 167 with 
a temporary 
turnaround and Road 
9 (Whitewater 
Terrace) from Seaside 
Drive to Surfers Drive 
(inclusive). 

Terrace) from Seaside 
Drive to Surfers Drive 
(inclusive). As part of the 
detail submitted, full 
design details of the full 
length of Road 7 shall also 
be submitted. 

B (28) (B209) Prior to issue of 
any Construction Certificate 
for building works, proof of 
registration with the Land Title 
Office of the boundary 
adjustment required as part of 
this consent. 

B (28) (B209) Prior to 
issue of any 
Occupation Certificate 
for building works, 
proof of registration 
with the Land Title 
Office of the boundary 
adjustment required as 
part of this consent.  
or  
B (28) (B209) Prior to 
issue of any 
Construction 
Certificate for building 
works, lodgement of 
the Subdivision 
Certificate for the 
boundary adjustment 
required as part of this 
consent. 

B (28) (B209) Prior to 
issue of any Occupation 
Certificate for building 
works, proof of registration 
with the Land Title Office 
of the boundary 
adjustment required as 
part of this consent.  
 

E (2) Prior to any Occupation 
Certificate, the applicant is 
required to construct and 
dedicate as public road 
through an application for a 
Subdivision Certificate under 
DA 2012/381:  
a. Road 7 (Ocean Blue 
Boulevard) full length from 
Seaside Drive to Surfers 
Drive; and  
b. Road 9 (Whitewater 
Terrace) full length from 
Seaside Drive to Surfers 
Drive. 

E(2) Prior to any 
Occupation Certificate, 
the applicant is 
required to construct 
and dedicate as public 
road through an 
application for a 
Subdivision Certificate 
under DA 2012/381:  
a. Road 7 (Ocean Blue 
Boulevard) from 
Seaside Drive to the 
eastern end of the 
boundary of Lot 167 
and a temporary 
turning head provided; 
and  
b. Road 9 (Whitewater 
Terrace) full length 
from Seaside Drive to 
Surfers Drive. 

E(2) Prior to any 
Occupation Certificate, the 
applicant is required to 
construct and dedicate as 
public road through an 
application for a 
Subdivision Certificate 
under DA 2012/381:  
a. Road 7 (Ocean Blue 
Boulevard) from Seaside 
Drive to the eastern end of 
the boundary of Lot 167 
and a temporary turning 
head provided; and  
b. Road 9 (Whitewater 
Terrace) full length from 
Seaside Drive to Surfers 
Drive. 

(4) (B010) Payment to Council, 
prior to the issue of the 
Construction Certificate of 
the Section 94 contributions 
set out in the “Notice of 

Reword conditions to 
permit the payment of 
development 
contributions for the 
habitable building 

Insert new condition A(19): 

This consent allows the 
development to be 
completed in two (2) 
stages as follows: 
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Payment – Developer 
Charges” schedule 
attached to this consent 
unless deferral of payment 
of contributions has been 
approved by Council.  The 
contributions are levied, 
pursuant to the 
Environmental Planning 
and Assessment Act 1979 
as amended, and in 
accordance with the 
provisions of the following 
plans: 

 Hastings S94 
Administration Building 
Contributions Plan  

 Hastings Administration 
Levy Contributions Plan 

 Community Cultural and 
Emergency Services 
Contributions Plan 2005 

 Hastings S94 Major Roads 
Contributions Plan  

 Hastings S94 Open Space 
Contributions Plan  

 Section 94 Local Roads 
Contributions Plan - Area 
13 (Thrumster), Area 14 
(Lake Cathie/Bonny Hills) 
and Area 15 (Camden 
Haven). 

The plans may be viewed 
during office hours at the 
Council Chambers located 
on the corner of Burrawan 
and Lord Streets, Port 
Macquarie, 9 Laurie Street, 
Laurieton, and High Street, 
Wauchope. 

The attached “Notice of 
Payment” is valid for the 
period specified on the 
Notice only. The 
contribution amounts 
shown on the Notice are 
subject to adjustment in 
accordance with CPI 
increases adjusted 
quarterly and the provisions 
of the relevant plans. 
Payments can only be 

construction and 
above. 

 Stage 1 involves 
earthworks, excavation 
and the construction of 
basement level works; 
and 

 Stage 2 involves the 
construction of the 
remainder of the 
building/works. 

Unless specified, the 
conditions of consent will 
apply to all stages.  
Council will be the 
determining authority on 
any discrepancy of 
conditions and applicable 
staging.  

Amend the following 
conditions B(4) and B(5): 

(4) (B010) Payment to 
Council, prior to the 
issue of the 
Construction Certificate 
(Stage 2) of the Section 
94 contributions set out 
in the “Notice of 
Payment – Developer 
Charges” schedule 
attached to this consent 
unless deferral of 
payment of 
contributions has been 
approved by Council.  
The contributions are 
levied, pursuant to the 
Environmental Planning 
and Assessment Act 
1979 as amended, and 
in accordance with the 
provisions of the 
following plans: 

 Hastings S94 
Administration Building 
Contributions Plan  

 Hastings Administration 
Levy Contributions Plan 

 Community Cultural 
and Emergency 
Services Contributions 
Plan 2005 

 Hastings S94 Major 
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made using a current 
“Notice of Payment” form. 
Where a new Notice of 
Payment form is required, 
an application in writing 
together with the current 
Notice of Payment 
application fee is to be 
submitted to Council. 

(5) (B011) As part of Notice of 
Requirements by Port 
Macquarie-Hastings 
Council as the Water 
Authority under Section 306 
of the Water Management 
Act 2000, the payment of a 
cash contribution, prior to 
the issue of a Construction 
Certificate, of the Section 
64 contributions, as set out 
in the “Notice of Payment – 
Developer Charges” 
schedule attached to this 
consent unless deferral of 
payment of contributions 
has been approved by 
Council.  The contributions 
are levied in accordance 
with the provisions of the 
relevant Section 64 
Development Servicing 
Plan towards the following: 

 augmentation of the local 
area water supply 

 augmentation of the local 
area sewerage system 

 

Roads Contributions 
Plan  

 Hastings S94 Open 
Space Contributions 
Plan  

 Section 94 Local Roads 
Contributions Plan - 
Area 13 (Thrumster), 
Area 14 (Lake 
Cathie/Bonny Hills) and 
Area 15 (Camden 
Haven). 

The plans may be 
viewed during office 
hours at the Council 
Chambers located on 
the corner of Burrawan 
and Lord Streets, Port 
Macquarie, 9 Laurie 
Street, Laurieton, and 
High Street, Wauchope. 

The attached “Notice of 
Payment” is valid for 
the period specified on 
the Notice only. The 
contribution amounts 
shown on the Notice 
are subject to 
adjustment in 
accordance with CPI 
increases adjusted 
quarterly and the 
provisions of the 
relevant plans. 
Payments can only be 
made using a current 
“Notice of Payment” 
form. Where a new 
Notice of Payment form 
is required, an 
application in writing 
together with the 
current Notice of 
Payment application fee 
is to be submitted to 
Council. 

(5) (B011) As part of 
Notice of Requirements 
by Port Macquarie-
Hastings Council as the 
Water Authority under 
Section 306 of the 
Water Management Act 
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2000, the payment of a 
cash contribution, prior 
to the issue of a 
Construction Certificate 
(Stage 2), of the 
Section 64 
contributions, as set out 
in the “Notice of 
Payment – Developer 
Charges” schedule 
attached to this consent 
unless deferral of 
payment of 
contributions has been 
approved by Council.  
The contributions are 
levied in accordance 
with the provisions of 
the relevant Section 64 
Development Servicing 
Plan towards the 
following: 

 augmentation of the 
local area water supply 

 augmentation of the 
local area sewerage 
system 

 
The application has been assessed in accordance with Section 4.55 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Modified conditions are 
recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed modified development and the 
proposal adequately addresses relevant planning controls. The development is not 
considered to be contrary to the public's interest and will not result a significant 
adverse social, environmental or economic impact. It is recommended that the 
application be approved, subject to the recommended modified conditions of consent 
detailed above. 
 
 

Attachments 
 
1View. DA2017 - 336.2 Corrospondence toCouncil post submissions Lot 167 
2View. DA2017 - 336.2 VPA 
3View. DA 2017 - 336.1 Consent Approval 
4View. DA2017 - 336.1 Approved Stamped Plans  
 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 62 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 63 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 64 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 65 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 66 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 67 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 68 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 1 

Page 69 

 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 70 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 71 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 72 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 73 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 74 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 75 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 76 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 77 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 78 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 79 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 80 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 81 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 82 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 83 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 84 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 85 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 86 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 87 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 88 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 89 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 90 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 91 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 92 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 93 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 94 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 95 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 96 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 97 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 98 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 99 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 100 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 101 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 102 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 103 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 104 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 105 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 106 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 107 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 108 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 109 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 110 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 111 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 112 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 113 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 114 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 115 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 116 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 117 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 118 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 119 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 120 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 2 

Page 121 

 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 122 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 123 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 124 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 125 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 126 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 127 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 128 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 129 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 130 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 131 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 132 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 133 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 134 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 135 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 136 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 3 

Page 137 

 



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 138 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 139 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 140 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 141 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 142 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 143 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 144 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 145 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 146 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 147 

 
  



  ATTACHMENT DEVELOPMENT ASSESSMENT PANEL 
13/03/2019 

 

Item 06 
Attachment 4 

Page 148 

 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/03/2019 

Item 07 

Page 149 

 

 

Item: 07 
 
Subject: DA2017 - 394.1 - VEGETATION REMOVAL - LOTS 33 AND 12 

DP754405 , 169B & 201 OCEAN DRIVE, KEW 

Report Author: Patrick Galbraith-Robertson 
 

 
 

Applicant: Jojeni Investments Pty Ltd CARE GEM Planning Projects 

Owner: Jojeni Investments Pty Ltd 

Estimated Cost: $230K 

Parcel no: 16831 & 48324 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA2017 - 394 for vegetation removal at Lots 33 & 12, DP 754405 & DP 
191444, No. 169B & 201 Ocean Drive, Kew, be determined by granting consent 
subject to the recommended conditions. 
 
 

Executive Summary 

This report considers a Development Application for vegetation removal at the 
subject site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, two (2) submission has been received. 
 
The proposal is an Integrated Development requiring a Controlled Activity Approval 
under the Water Management Act 2000. 
 
This report recommends that the development application be approved. 
 
1. BACKGROUND 
 
Existing sites features and srrounding development 
 
The site has an area of 65.86 hectares. 
 
The site is zoned part R1 general residential, part E2 environmental conservation 
and part E3 environmental management in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing surrounding subdivision pattern and location of existing development 
within the locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 The proposal seeks approval for tree removal across Lot 33 and Lot 12 within 
that part of the site zoned R1 residential and a section of the E(2) and E(3) zoned 
section of the site for future services; 

 Clearing is to be limited to only those parts of the site identified for development 
under the Area 15 Structure Planning and in accordance with the Area 15 
environmental offset arrangements. 

 Survey and peg out the E3 environmental management (E3) zoned edges.  
 Create exclusion areas for all stock (cattle) from E2 zoned areas within Lot 12 

to allow natural regeneration.  
 Surveys to locate identified Hollow Bearing Trees (HBTs) and installation of 

nest boxes within E2 zoned areas.  
 Identify areas within 40m of a water course and obtain Controlled Activity 

Approval from Office of Water as appropriate. Noting Area 15 studies 
identified the upper extent of Tributary D as requiring this type of approval.  

 Utilise existing farm gate access & tracks across the site, selectively remove 
timber suitable for milling or other re-use, remove and mulch remaining 
vegetation as appropriate.  
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 Establish erosion and sediment controls, remove stumps, fill hollows and 
establish grass cover.  

 
The additional ecological investigations completed by the Applicant in support of the 
DA during assessment have resulted in a revised proposal reducing the extent of 
Residential zoned land to be cleared and proposing additional conservation areas. 
 
After discussion with Council staff during the assessment of the DA, an amendment 
has also been made to identify future services corridors and includes assessment of 
the ecological impacts of future services and infrastructure locations. This issue has 
been specifically addressed to: 

• utilize the existing power easement to create a connection between the 2 lots for 
roads and services, and 
• provide for the sewerage reticulation and connection to Area 15 sewer trunk line 
that minimizes impacts on E2/E3 zoned areas and avoided all HBTs. 
 
A revised clearing plan has been prepared by Hopkins Consultants - refer to 
attachments at the end of this report. 
 
Application Chronology 
 

 10 May 2017 – DA lodged with Council 

 25 May to 23 June 2017 – Neighbour notification of proposal 

 15 June 2017 – Additional information requested – updated ecological 
assessments to that of 2009 

 7 May 2018 – Follow up with Applicant as to status of additional information 
request 

 1 August 2018 – Meeting with Applicant to discuss assessment issues 

 7 August 2018 – Referral to Office of Water for concurrence to future Controlled 
Activity Approval permit under Water Management Act 2000 

 29 October 2018 – Additional information received by Council including additional 
specialist ecological reports for the proposal and previous offset site (now 
dedicated as National Park) for rezoning of the land in Area 15. 

 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument: 
 

State Environmental Planning Policy No. 44 - Koala Habitat Protection 

With reference to clauses 6 and 7, the subject land is greater than 1 hectare 
(including any adjoining land under same ownership) and therefore the provisions of 
SEPP must be considered. 

During the assessment of the DA, additional ecological assessments have been 
submitted which address the requirements of this SEPP and the Commonwealth 
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Environment Protection and Biodiversity Conservation Act 1999 – matters of National 
Environmental Significance in relation to the koala. 

Specifically, a Koala Assessment report prepared by Biodiversity Australia dated July 
2018 has been submitted to Council. This report has been reviewed by specialist 
staff of Council and the conclusions found to be acceptable. 

The following ameliorative measures are recommended by Biodiversity Australia to 
be carried out during clearing works on site: 
  

1. The clearing extent is to be inspected for Koalas and other fauna by a qualified 
ecologist immediately prior to commencement of any vegetation removal 
involving machinery and/or tree-felling. This is to occur each morning if clearing 
spans over multiple days/weeks.  

2. If a Koala is present in an area subject to vegetation removal/modification, 
works must be suspended until the Koala moves along of its own volition. If the 
Koala is located in a position that a 50m buffer may be established, works may 
proceed outside this buffer.  

3. The ecologist is to remain on site to supervise clearing to retrieve any fauna 
detected during works, and undertake appropriate action (e.g. euthanize 
severely injured animals) and ensure Koalas do not enter the site during 
clearing works.  

4. Koala underpasses are recommended to be installed on any internal roads 
which cross the E2 zones on site. These would consist of a concrete box 
culvert installed under the road.  

5. It is recommended that plantings of preferred Koala food trees are undertaken 
in the E2 and E3 zones on site where space permits. The E2 zone within Lot 33 
is currently regenerating following cessation of slashing, and regeneration of 
Koala food trees here should be encouraged through weed management and 
brush cutting around saplings to encourage growth.  

6. A vegetation management plan is recommended to be prepared. This would 
guide the management of the conservation zones on site and the offsite offset. 
The plan would include details on any tree planting works, weed control, habitat 
enhancement measures (e.g. nest boxes, log relocation), as well as monitoring 
requirements. 

7. No further investigations are required and the above recommendation are 
recommended to be included in the reference to conditions (Condition A(1)) in 
this regard. 

 
State Environmental Planning Policy No.55 – Remediation of Land 

Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  

State Environmental Planning Policy No. 62 – Sustainable Aquaculture 

Given the nature of the proposed development and proposed stormwater controls the 
proposal will be unlikely to have any adverse impact on existing aquaculture 
industries. 
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State Environmental Planning Policy (Infrastructure) 2007 

The subject land fronts Ocean Drive, Kew which is a Classified Road. The proposed 
clearing works will utilise the existing farm gate access onto Ocean Drive association 
with previous clearing on Lot 12.  
 
Measures to prevent tracking of materail onto Ocean Drive are proposed to be 
installed inside the property boundary at the property egress and signage during 
active work periods ensuring driver awareness and road safety is recommended. A 
section 138 Roads Act 1993 permit approval and bond is recommended to be 
obtained to address the specifics of this request. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 

The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2, the subject site is zoned R1 general residential, part E2 
environmental conservation and part E3 environmental management.  

 The closest definition in the LEP dictionary is “Clearing of Native Vegetation”.  

The term “clearing of native vegetation’ is not specifically prohibited in the R1 
general residential land use table and Clause 5.9 and 5.9AA also set a consent 
requirement for removal of trees.  

The NSW Land and Environmental Court case Gales Holdings Pty Limited v 
Tweed Shire Council [2008] NSWLEC 209 (14 July 2008) established that the 
clearing and filling of the land enables future urban development, and is 
therefore is consistent with the primary objective of the zone.  

 The proposal under this application seeks to selectively clear the land zoned 
residential to enable future urban development and similarly is consistent with 
the objectives of the zones. 

 Clause 2.7 - The demolition of existing structures on the site require consent as 
it does not fit within the provisions of SEPP (Exempt and Complying) 2008. 

 Clause 5.9 - This application seeks consent for removal of trees within that part 
of the sited zoned R1 general residential and future services corridors, 
including identified Hollow Bearing Trees identified in Development Control 
Plan 2013.  

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.1 - The site is mapped as potentially containing class 3 and 5 acid 
sulphate soils. As part of the Area 15 Local Environmental Study a Land 
Capability Assessment was prepared by Coffey Geotechnical and included soil 
sampling for potential Acid Sulphate Soils. The report finds that while pH levels 
are lower, consistent with coastal soil characteristics they do not trigger the 
threshold for Actual or Potential Acid Sulphate Soils. The proposed selective 
tree clearing does not involve earthworks that would disturb soils below the 
mapped levels.  

 The Coffey geotechnical assessment also identifies standard erosion and 
sediment control measures for clearing land and these will be taken into 
consideration when finalising the water quality and erosion control measures for the 
site.  

 Clause 7.3 - The site is land within a mapped “flood planning area” (Land 
subject to flood discharge of 1:100 annual recurrence interval flood event (plus 
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the applicable climate change allowance and relevant freeboard) In this regard 
the following comments are provided which incorporate consideration of the 
objectives of Clause 7.3, Council’s Flood Policy 2015, the NSW Government’s 
Flood Prone Lands Policy and the NSW Government’s Floodplain Development 
Manual (2005): 

o The Applicant submits that part of the subject land is impacted by major 

flood event. This proposal does not include any land filling, will not create 
any new allotments nor introduced residential occupancy to the site.  

o It is recommended with a condition of consent that the clearing does not 

occur within the 1 in 100 year flood area (not flood planning area). 

o No impact on the flood plain or flood flows is anticipated as a result of the 

proposed selective clearing. 

o The proposal is compatible with the flood hazard of the land taking into 

account projected changes as a result of climate change. 

o The proposal will not result in a significant adverse effect on flood 

behaviour that would result in detrimental increases in the potential flood 
affectation of other development or properties. 

o The proposal incorporates measures to minimise and manage the flood 

risk to life and property associated with the use of land. 

o The proposal is not likely to significantly adversely affect the environment 

or cause avoidable erosion, siltation, destruction of riparian vegetation or 
a reduction in the stability of river banks or watercourses. 

o The proposal is not likely to result in unsustainable social and economic 

costs to the community as a consequence of flooding. 

  
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force: 
 
Port Macquarie-Hastings Development Control Plan 2013: 
 
In addition to Clause 5.9 and 5.9AA above, the provisions of Development Control 
Plan Camden Haven Area 15 include:  
 
OB1 To protect, maintain and enhance significant vegetation communities, habitat 
areas and wildlife corridors.  
 
OB 1.1 requires that a vegetation management plan be submitted with the DA at 
subdivision stage or land development stage. The vegetation management plan is to 
specify: 
• Full revegetation buffers to EEC areas  
• Progressive dedication of environmental land and linked to proportionate 

stages of the development  
• The maintenance regime prior to and following dedication and  
• The process for certifying completion of works at critical stages of the process.  
 
OB 1.1 requires Development applications for the first stage of development on any 
land to survey locate and assess hollow bearing trees on the land. The number and 
size of hollows to be recorded for each tree.  
 
Comments:  
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1. The entire environmental land dedication has been completed well ahead of any 
stages of development. This application for selective tree clearing represents only 
part of the entire Area 15 lands that the environmental land offset benefits.  
 
2. The proposal will fence off and exclude cattle grazing from the E2 environmental 
conservation lands within Lot 12 (excluding the power line easement through those 
zones). An existing boundary fence between Lot 12 and 33 will be complemented 
with fencing around the E2 zoned vegetation south of this fence within Lot 12.  
 
3. Installation of Nest Boxes in the E2 zoned land following assessment of hollow 
bearing trees under the DCP methodology, as part of the overall Offset Package 
identified in the Area 15 LES and Structure plan.  
 
The above measures represent significant environmental enhancements ahead of 
any actual subdivision approval.  
 
Subsequent Development Applications for subdivision would include implementation 
of a vegetation management plan for the E2 and E3 areas in Lot 33 and Lot 12. 
 
DCP Objective OB5 reflects the findings of the Area 15 Land Capability Assessment 
and potential acid sulphate soils as discussed in Section 3.1.6 above.  
 
Other DCP Objectives relating to flooding, roads and acoustics are not applicable. 
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
The land is part of Area 15 Urban Release Area and has a Voluntary Planning 
Agreement and dedicated environmental offset lands in place for the future 
development of the site.  
 
This Development Application proposes to commence works associated with 
development of the land and consistent with the signed Voluntary Planning 
Agreement and Environmental offset arrangements. The 25.16ha (Lot 12 DP 
1170551) environmental offset land has been dedicated to the Minister administering 
the National Parks and Wildlife Act 1974. Refer Figure 3 extract from submitted 
Statement of Environmental Effects below. 
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iv) Any matters prescribed by the Regulations: 
 
Demolition of buildings AS 2601 – Clause 92 
Demolition of the existing buildings on the site is capable of compliance with this 
Australian Standard and is recommended to be conditioned. 
 

(a)(v) Any Coastal Zone Management Plan 

 No Coastal Zone Management Plan applies to the subject site. 

 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and Setting 
The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties or the public domain. 
 
Access, roads, transport and traffic 
No new roads are proposed as the application is for vegetation clearing only. 
 
Standard conditions are recommended to require a Section 138 Roads Act 1993 
permit and payment of bond to Council prior to the clearing works commencing. 
 
Heritage  
Following a site inspection (and a search of Council records), no known items of 
Aboriginal or European heritage significance exist on the property. No adverse 
impacts anticipated. 
 
Other land resources  
The site is within an identified future urban context and will not sterilise any 
significant mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
Managing disturbed soil and ensuring water quality protection is the key 
environmental consideration with this proposal. Appropriate erosion and sediment 
control measures are to be in place for the proposal. 
 
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during clearing 
works. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
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Flora and fauna  
The proposed development includes removal/clearing of vegetation. The applicant 
has submitted the following flora and fauna impact assessment reports to address 
the clearing impact: 
 
A. Eco Logical Australia June 2018. 169B & 201 Ocean Drive Kew (Lot 12 
DP1091444 and Lot 33 DP754405) – Final Flora & Fauna Assessment. 
 
B. Biodiversity Australia July 2018. Lot 33 DP 754405 and Lot 12 DP 1091444, 
Ocean drive, Kew - Koala Impact Assessment | Ocean Drive Kew 
 
C. Biodiversity Australia July 2018 - Ecological Assessment of Area 15 Offset Area 
Comprising Lot 12 DP 771931, Lakewood NSW  
 
The total area of the subject properties is 65.86 ha, of which 20.85 ha is in 
Environmental Zones (E2 or E3) and 45.01 ha is zoned for residential development. 
 
The revised proposal now offers an additional 4.39 ha (9.8%) of the residential zoned 
land as new Conservation Zones.  

 
The E2 and E3 environmental zones and proposed new conservation zones includes 
21.58 ha of the Swamp Forest Endangered Ecological Community (16.18 ha in E2, 
2.86 ha in E3 and 2.55 ha in new Conservation Zones), which equates to 87% of its 
occurrence on the subject properties. The Swamp Forest is to be protected in 
conservation areas include 7.25 ha of modified or severely modified vegetation in 
which canopy trees and large shrubs are scattered or absent. 
 
The Applicant proposes that a Vegetation Management Plan which will be required to 
be prepared to guide the restoration of this vegetation towards natural condition, 
resulting in a substantial improvement in habitat value. The below extract Figure 1 
from the submitted additional information from the Applicant illustrates the additional 
proposed conservation zones in the context of a future subdivision concept and in 
relation to the existing E2 and E3 conservation zones. 

 

It  should  be add it ionally acknow ledged  t hat  as par t  o f  t he rezon ing o f  

t he Area 15 urban  release area an  o f f set  sit e w as secured  t o  o f f set  

f ut ure developm ent . Th is o f f set  sit e w as app roved  by Council and  t he 

Of f ice o f  Environm ent  and  Her it age (ref er  t o  OEH cer t if icat ion  at t cahed ). 

Th is o f f set  w as p r io r  t o  t he f o rm al b io  cer t if icat ion  p rovisions o f  t he EP& 

A Act  how ever  is considered  t o  have a sim ilar  in t en t . The cer t if icat ion  

‘t urns o f f ’ any o f f set t ing requirem ent s under  t he Biod iversit y 

Conservat ion  Act  2016 but  does st ill require an  eco logical im pact  

assessm ent  (7-Par t  (now  5-Par t ) t est ) t o  be under t aken . 
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Council specialist environmental staff have reviewed the submitted information 
including the updated ecological work and provided the following summary: 

 

 Based upon Council records and the ecological reports provided the local area 
is of high ecological significance. As such, environmental zoning and land 
certification has been undertaken prior to this submission to ensure appropriate 
conservation measures have been put in place. These processes have been 
supported and approved prior by Council and the NSW Office of Environment 
and Heritage. Based this information it would be difficult to recommend further 
studies or refuse this application. Accordingly on the basis of the history of the 
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site, the rezoning of the land, the propose mitigation measures and the nature 
of the application being only for clearing the proposal is recommended to be 
supported subject to the following: 

 
1. The clearing does not occur within the 1 in 100 year flood area (not flood 

planning area); 

  
2. Future Development Applications for this site will require a full list of Hollow-

Bearing Trees to be retained and details provided to Council to enable 
conditions of consent to be drawn up to protect these individual Hollow-
Bearing Trees in perpetuity. Additional formal and contemporary surveys to 
be conducted in order to study the full range of threatened species that may 
exist on the site and their relative abundance in order to determine the full 
impact of the development.  

 
The above assessments address the requirements of the ‘7 part test’ under Section 
5A of the Act. With regard to the point 1 above, a condition is recommended to 
address this recommendation with restricting the clearing to be not within the flood 
prone land and therefore negate the hollow bearing tree removal in that section of the 
site at this point in time. Subject to compliance with the recommended consent 
conditions, the proposal is unlikely to have any significant adverse impacts on flora 
and fauna subject to the following recommended conditions which are recommended 
to form part of the consent. 
 
Waste  
No adverse impacts anticipated. Standard precautionary site management condition 
recommended. 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict clearing to 
standard construction hours. 
 
Bushfire 
The site is identified as being bushfire prone. 
 
No landuse is proposed with this application and any future subdivision or dwelling 
Development Application will need to address bushfire risk and likely requirements 
for obtaining Bushfire Safety Authority from the NSW Rural Fire Service. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely to warrant recommending refusal to 
the application. 
 
Construction  
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No potential adverse impacts identified to neighbouring properties with the clearing 
works associated with the proposal. 
 
Cumulative impacts 
The proposed development is not expected to have any significant adverse 
cumulative impacts on the natural or built environment or the social and economic 
attributes of the locality. 
 
(c) The suitability of the site for the development: 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
The rezoning of the site resulted from comprehensive site assessments to identify 
land suitable for development. The proposed selective clearing works are consistent 
with the recommendations and future intent expressed in the Area 15 documentation.  
 
The proposal is considered suitable for the site, in light of the significant 
environmental land offset already dedicated and the measures to remove cattle 
grazing from land within E2 zones. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
Two (2) written submissions have been received following public exhibition of the 
application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

Is it possible to retain trees along frontage 
to Ocean Drive and to part or all of road 
ways rather than the total frontage 
clearance of the block recently cleared to 
the North?  

The Applicant has been forwarded a 
copy of this submission issue and has 
responded that the proposal is justified 
on ecological grounds and satisfies the 
Area 15 planning that has been put in 
place. 

Is the requirement and responsibility for 
inspection and maintenance of the 
sedimentation controls been defined to 
avoid the fence being rendered 
ineffective? 

Standard condition recommended for 
installation and maintenance of 
sedimentation control measures. A 
Controlled Activity Approval is also 
required to be obtained prior to 
clearing works commencing.  

Request for a clear drawing  to show road 
routing at junction of link road to Lake 
Ridge Drive and along the Southern and 
Eastern boundaries of property Lot 1, 
DP849206   (4 Lake Ridge Drive) 

Refer to amended plans clearly 
showing extent of proposed clearing. 
No roads are proposed as this stage 
and will be subject to separate DA. 

Refer also to Area 15 DCP for planned 
strategic road connections. 

Not in favour of the vegetation removal. 
There are at least 18 hollow bearing trees 
which are necessary for the habitat of 

Refer to assessment comments earlier 
in this report under flora and fauna 
impacts. The recommended condition 
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Submission Issue/Summary Planning Comment/Response 

native birds and small animals. Therefore 
the clearing is going to negatively affect 
wildlife.  Offsets are suggested but offsets 
are not suitable for many species and it is 
ridiculous to suggest that this is a serious 
proposal.  Our beautiful district will 
become degraded and lose the 
advantages of clean and sustainable 
environment. 

for removing the extent of clearing 
from the flood prone areas will reduce 
the number of hollow bearing trees 
being removed. 

(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
Ecologically Sustainable Development and Precautionary Principle 
 
Ecologically sustainable development requires the effective integration of economic 
and environmental considerations in decision-making processes. 
 
The four principles of ecologically sustainable development are: 

 the precautionary principle,  

 intergenerational equity,  

 conservation of biological diversity and ecological integrity,  

 improved valuation, pricing and incentive mechanisms. 
 
The principles of ESD require that a balance needs to be struck between the man-
made development and the need to retain the natural vegetation. Based on the 
assessment provided in the report and subject to compliance with the recommended 
conditions of consent, it is considered an appropriate balance has been struck. 
 
Climate change 
 
Refer to comments provided earlier in this report under Port Macquarie-Hastings LEP 
addressing climate change. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
No contributions are applicable to the proposal. Any future application for subdivision 
will be subject to development contributions. 
 
5.  INTEGRATED DEVELOPMENT 
 
Referral has been undertaken to the Office of Water as required under the Water 
Management Act 2000 for works within 40m of drainage lines identified as Tributary 
D in the Area 15 Stormwater Management Strategy. No response has been received 
with no objectives assumed. A condition is recommended to require the Controlled 
Activity Approval permit to be obtained prior to works commencing. 
 
6. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
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Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA2017 - 394.1 Recommended Conditions 
2View. DA2017 - 394.1 Office Environment & Heritage Certification 
3View. DA2017 - 394.1 PMHC Letter Information Response 
4View. DA2017 - 394.1 Clearing Plan  
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Item: 08 
 
Subject: DA2018 - 876 - DEMOLITION OF EXISTING DWELLING, DUAL 

OCCUPANCY AND TORRENS TITLE SUBDIVISION -  LOT 272 DP 
236277, NO. 45 THE SUMMIT ROAD, PORT MACQUARIE 

Report Author: Patrick Galbraith-Robertson 
 

 
 

Applicant: G & G Schwarzel 

Owner: G & G Schwarzel 

Estimated Cost: $1.176M 

Parcel no: 23910 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA2018 - 876 for demolition of existing dwelling and construction of dual 
occupancy with torrens title subdivision at Lot 272, DP 236277, No. 45 The 
Summit Road, Port Macquarie, be determined by granting consent subject to 
the recommended conditions. 
 
 

Executive Summary 

This report considers a Development Application for demolition of an existing 
dwelling, dual occupancy and Torrens title subdivision at the subject site and 
provides an assessment of the application in accordance with the Environmental 
Planning and Assessment Act 1979. 
 
Following exhibition of the application, 10 submissions have been received. 
 
The proposal has been amended during the assessment of the DA including 
reducing the building height to be compliant with the 8.5m building height standard. 
 
This report recommends that the development application the development 
application be approved subject to conditions. 
 
1. BACKGROUND 
 
Existing sites features and surrounding development 
 
The site has an area of 752.31m2. 
 
The site is zoned R1 general residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph (2012): 

 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
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 Demolition of existing dwelling 

 Construction of dual occupancy including 2 detached dwellings 

 1 into 2 lot Torrens title subdivision 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 22 October 2018 – DA lodged with Council 

 30 October to 12 November 2018 - Neighbour notification of proposal 

 6 December 2018 – Additional information requested – submission issues and 
stormwater concerns 

 13 December 2018 – Additional information requested – height, driveway, 
fencing, character, floor space ratio, windows, kitchenette and view impacts 
issues to address 

 11 February 2019 – Amended plans and additional information received 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument: 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required.  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development and proposed stormwater controls the 
proposal will be unlikely to have any adverse impact on existing aquaculture 
industries. 
 
State Environmental Planning Policy (Coastal Management) 2018 and Clause 
5.5 of Port Macquarie-Hastings Local Environmental Plan 2011 
 
The site is located within a proximity area to Littoral Rainforest. 
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
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Having regard to clauses 13 and 14 of the SEPP and clause 5.5 of the Port 
Macquarie-Hastings LEP 2011 the proposed development is not considered likely to 
result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, hydrological 
(surface and groundwater) and ecological environment; 

b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impacts on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

e) any adverse impact on Aboriginal cultural heritage, practices and places; 
f) any adverse impacts on the cultural and built environment heritage; 
g) any adverse impacts the use of the surf zone;  
h) any adverse impact on the visual amenity and scenic qualities of the coast, 

including coastal headlands; 
i) overshadowing, wind funnelling and the loss of views from public places to 

foreshores; 
 
The bulk, scale and size of the proposed development is sufficiently compatible with 
the surrounding coastal and built environment noting the zoning and planning 
controls applying to the site. The site is predominately cleared and located within an 
area zoned for residential purposes. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate has been submitted demonstrating that the proposal will comply 
with the requirements of the SEPP.  Amended plans have been submitted during the 
assessment of the DA which will require an updated BASIX certificate. It is 
recommended that a condition be imposed to ensure that the commitments are 
incorporated into the development and certified at Construction Certificate and 
Occupation Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 
 

 Clause 2.2, the subject site is zoned R1 general residential. In accordance with 
clause 2.3(1) and the R1 zone landuse table, the proposed development for a 
dual occupancy is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

•  To provide for the housing needs of the community. 
•  To provide for a variety of housing types and densities. 
•  To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 
 
In accordance with Clause 2.3(2), the proposal is consistent with the zone 
objectives having regard to the following: 

o the proposal is a permissible landuse; 

o the proposal will contribute to the range of residential housing in the area 

 Clause 2.7, the demolition requires consent as it does not fit within the 
provisions of SEPP (Exempt and Complying) 2008. 
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 Clause 4.1(4A), the minimum lot sizes do not apply to the proposal as it is 
characterised as dual occupancy. 

 Clause 4.3, the maximum overall height of the buildings above ground level 
(existing) is 8.3m which complies with the standard height limit of 8.5m applying 
to the site. 

 Clause 4.4, the floor space ratio of the proposal is 0.65:1.0 which complies with 
the maximum 0.65:1 floor space ratio applying to the site. 

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.13, satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development. 
Provision of electricity will be subject to obtaining satisfactory arrangements 
certification prior to the issue of a Subdivision Certificate as recommended by a 
condition of consent. 

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force: 
 
Port Macquarie-Hastings Development Control Plan 2013: 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

3.2.2.1 Ancillary development: 
• 4.8m max. height 
• Single storey 
• 60m2 max. area 
• 100m2 for lots >900m2 
• 24 degree max. roof pitch 
• Not located in front setback 

Water tanks are 
appropriately located 

Yes 

3.2.2.2 Articulation zone: 
• Min. 3m front setback 
• An entry feature or portico 
• A balcony, deck, patio, pergola, 

terrace or verandah 
• A window box treatment 
• A bay window or similar feature 
• An awning or other feature over a 

window 
• A sun shading feature 

The development 
contains decks/ 
verandahs within the 
articulation zone. 
The decks/ 
verandahs do not 
technically exceed 
25% of the 
articulation zone and 
is setback the 
minimum 3m. 

Yes 

Front setback (Residential not R5 
zone): 
• Min. 6.0m classified road 
• Min. 4.5m local road or within 

20% of adjoining dwelling if on 
corner lot 

• Min. 3.0m secondary road  

Front building line 
setback 
requirementscomply 
with the exception of 
the south-western 
corner of Lot 
A/Dwelling 1 

Yes/No* 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

• Min. 2.0m Laneway  

3.2.2.3 Garage 5.5m min. and 1m behind 
front façade. 
Garage door recessed behind 
building line or eaves/overhangs 
provided 

Garage door setback 
requirements are 
complied with. 

Yes 
 
 

6m max. width of garage door/s and 
50% max. width of building 

Width of garage door 
requirements are 
complied with.  

Yes 

Driveway crossover 1/3 max. of site 
frontage and max. 5.0m width 

Driveway crossing 
width requirements 
are complied with. 

Yes 

3.2.2.4 4m min. rear setback. Variation 
subject to site analysis and provision 
of private open space 

The rear setback 
requirements are 
complied with and 
much greater than 
the minimum 4m 
setback. 

Yes 

3.2.2.5 Side setbacks: 
• Ground floor = min. 0.9m 
• First floors & above = min. 3m 

setback or where it can be 
demonstrated that overshadowing 
not adverse = 0.9m min. 

• Building wall set in and out every 

12m by 0.5m 

The minimum side 
setback 
requirements are 
complied with. 
The wall articulation 
is compliant and 
satisfies the 
objectives of the 
development 
provision.  
A review of the 
shadow diagram and 
inspection of the site 
and neighbouring 
properties has 
identified that the 
overshadowing 
impacts are not of a 
sufficient magnitude 
in time to warrant 
refusing consent to 
the proposal. The 
proposal does not 
prevent adjoining 
properties from 
receiving 3 hours of 
sunlight to private 
open space and 
primary living areas 
on 21 June. 

Yes 

3.2.2.6 35m2 min. private open space area Each occupancy Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

including a useable 4x4m min. area 
which has 5% max. grade 

contains 35m² open 
space in one area 
including a useable 
4m x 4m area. . 

3.2.2.7 Front fences: 
• If solid 1.2m max height and front 

setback 1.0m  with landscaping 
• 3x3m min. splay for corner sites 
• Fences >1.2m to be 1.8m max. 

height for 50% or 6.0m max. 
length of street frontage with 25% 
openings 

• 0.9x0.9m splays adjoining 

driveway entrances  

No fences proposed 
 

N/A 

3.2.2.8 Front fences and walls to have 
complimentary materials to context 
No chain wire, solid timber, masonry 
or solid steel front fences 

No fencing proposed.  
 

N/A 

3.2.2.10 Privacy: 
• Direct views between living areas 

of adjacent dwellings screened 
when within 9m radius of any part 
of window of adjacent dwelling 
and within 12m of private open 
space areas of adjacent 
dwellings. ie. 1.8m fence or 
privacy screening which has 25% 
max. openings and is 
permanently fixed 

• Privacy screen required if floor 

level > 1m height, window 
side/rear setback (other than 
bedroom) is less than 3m and sill 
height less than 1.5m  

• Privacy screens provided to 

balconies/verandahs, etc which 
have <3m side/rear setback and 
floor level height >1m 

No direct views 
between living areas 
of adjacent dwellings 
screened when 
within 9m radius of 
any part of window of 
adjacent dwelling 
and within 12m of 
private open space 
areas of adjacent 
dwellings. 
Privacy screens are 
proposed on the rear 
decks in particular – 
as amended. 
 

Yes 

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic principles 
of Crime Prevention Through 
Environmental Design guideline 

No concealment or 
entrapment areas 
proposed. Adequate 
casual surveillance 
available. 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m outside the 
perimeter of the external building 
walls 

Cut and fill <1.0m 
change 1m outside 
the perimeter of the 

Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

external building walls 

2.3.3.2 1m max. height retaining walls along 
road frontage 

None proposed N/A 

Any retaining wall >1.0 in height to be 
certified by structure engineer 

No retaining wall likely 
>1m  
Condition also 
recommended to 
require engineering 
certification 

Yes 

Combination of retaining wall and 
front fence height max 1.8m, max 
length 6.0m or 30% of frontage, fence 
component 25% transparent, and 
splay at corners and adjacent to 
driveway 

No retaining wall front 
fence combination 
proposed. 

N/A 

Driveway crossing/s minimal in 
number and width including 
maximising street parking 

Driveway crossings 
are minimal in width 
including maximising 
street parking 

Yes 

2.5.3.3 Parking in accordance with Table 
2.5.1. 
Dwelling/dual occupancies 
1 space per dwelling/occupancy 
(behind building line).  
Multi dwelling 
1 space per 1 & 2 bedroom 
occupancies 
1.5 spaces per 3+ bedroom 
occupancies 
0.25 spaces per occupancy for visitor 
parking. 

Proposal involves 2 x 
4 bedroom dwellings. 
Therefore 2 x 1 
spaces = 2 spaces 
required. The 
development 
proposes 4+ parking 
spaces. 

Yes 

2.5.3.11 Section 94 contributions Contributions apply - 
refer to ET calc and 
NOP. 

Yes 

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking areas  Suitable limited 
landscaping proposed 
around 
driveway/parking 
locations. 

Yes 

2.5.3.14 Sealed driveway surfaces unless 
justified 

Sealed driveway 
areas proposed. 

Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or ‘parking 
area’ shall be 5% grade with 
transitions of 2m length 

Driveway grades 
capable of satisfying 
Council standard 
driveway crossover 
requirements. 
Condition 
recommended for 
section 138 Roads Act 
permit  

Yes 

2.5.3.17 Parking areas to be designed to Stormwater drainage Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

avoid concentrations of water runoff 
on the surface. 

is capable of being 
managed as part of 
plumbing construction. 

 
Note: Subdivision provisions of the DCP (except battleaxe handle width) are aimed at 
the creation of vacant lots (i.e. not lots within an integrated housing proposal such as 
this) and have therefore been excluded from the above assessment. Servicing 
requirements are discussed later in this report. 
 
The proposal seeks to vary Development Provision relating to front setback and 
articulation zone technically on the south-west corner of dwelling 1/Lot A. The below 
and aerial image showing boundaries and marked up image by the assessing officer 
shows the distance as approximately 1.9m to the splay in the front boundary 
returning to the western neighbour’s boundary.  
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The relevant single objective is: 
Front setbacks should support an attractive streetscape. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 

 The subject section of the front of the building deck dwelling 1/Lot A is setback 
3.731m to the primary frontage which is a greater setback than the minimum 3m 
setback permitted as a section of articulation zone. 

 The western neighbour’s front boundary is in line with the primary frontage line of 
the subject dwelling 1 Lot A. 

 There will be no discernible adverse impact on the streetscape given the primary 
alignment of the primary front boundary in the context of the remainder of the 
street. 

 The western side setback is compliant with the DCP. 

 It could technically be argued that the subject second boundary is a secondary 
frontage due to the change in the angle of the continuous boundaries fronting the 
road reservation area. 

 
Based on the above assessment, the variation proposed to the provisions of the DCP 
is considered acceptable and the relevant objectives have been satisfied. The 
variation does not amount to an adverse impact or a significance that would justify 
refusal of the application. 
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
No planning agreement has been offered or entered into relating to the site. 
 
iv) Any matters prescribed by the Regulations: 
 
NSW Coastal Policy 1997 
 
The proposed development is consistent with the objectives and strategic actions of 
this policy. 
 
Demolition of buildings AS 2601 – Clause 92 
 
Demolition of the existing building on the site is capable of compliance with this 
Australian Standard and is recommended to be conditioned. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and setting 
• The proposal will be unlikely to have any adverse impacts to existing adjoining 

properties and satisfactorily addresses the public domain. 
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• The proposal is considered to be sufficiently compatible with other residential 

development in the locality and adequately addresses planning controls for the 
area. 

• There are no adverse impacts on existing view sharing. 

• There are no adverse privacy impacts. 
 
View sharing 
During the neighbour notification period concerns surrounding view loss were raised 
by two (2) neighbours to the east and west of the subject development at no.s 43 and 
47 The Summit. 
 
The location of the neighbours relative to the development site is shown below: 
 

 
The notion of view sharing is invoked when a property enjoys existing views and a 
proposed development would share that view by taking some of it away for its own 
enjoyment. Taking it all away cannot be called view sharing, although it may, in some 
circumstances, be quite reasonable. 
 
Using the planning principles of NSW Land and Environment Court in Tenacity 
Consulting v Warringah 2004 NSW LEC 140, the following comments are provided in 
regard to the view impacts using the 4 step process to establish whether the view 
sharing is acceptable. 
 
Step 1  
Assessment of views to be affected. Water views are valued more highly than land 
views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) are 
valued more highly than views without icons. Whole views are valued more highly 
than partial views, e.g. a water view in which the interface between land and water is 
visible is more valuable than one in which it is obscured.    
 
Comments:  
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No. 43 The Summit Road enjoys views from the front of dwelling of the coast, North 
Brother Mountain with glimpses of land/water interface and beach. From the rear of 
the dwelling across the development site there is a glimpse view of the Ocean. 
 
The front views are considered to be valuable and iconic particularly of North Brother 
Mountain. The significance of the front views is considered to be high and the rear 
view to be low. 
 
No 47 The Summit Road enjoys views partly across the development site side 
boundary from the front of dwelling of the coast, North Brother Mountain with 
glimpses of land/water interface and beach. From the rear of this home distant views 
are enjoyed across the development site from the dining room of the distant 
mountain views including Bago Bluff and Cairncross Mountain. The front view from 
the kitchen particularly is considered to be valuable and iconic particularly of North 
Brother Mountain and the rear view is valuable but moderately significant but 
considered not iconic. See below photos taken by the assessing officer: 
 
View from kitchen window of No. 47 The Summit Road: 
 

 
 
Views from rear of No.47 The Summit Road upper floor dining room: 
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Step 2  
Consider from what part of the property the views are obtained. For example the 
protection of views across side boundaries is more difficult than the protection of 
views from front and rear boundaries. In addition, whether the view is enjoyed from a 
standing or sitting position may also be relevant. Sitting views are more difficult to 
protect than standing views. The expectation to retain side views and sitting views is 
often unrealistic. 
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Comments:  
Affected views (as described above) from No. 43 The Summit are obtained from the 
upper habitable bedroom level which is not the primary living area. Views are 
obtained from both a standing position. 
 
Affected views (as described above) from No.47 The Summit are obtained from the 
upper habitable levels which are the primary living areas (dining room and kitchen). 
Views are obtained from both a sitting and standing position in the rear dining room 
and primary from a standing position in the kitchen at the front of the dwelling. 
 
Step 3 
Assess the extent of the impact. This should be done for the whole of the property, 
not just for the view that is affected. The impact on views from living areas is more 
significant than from bedrooms or service areas (though views from kitchens are 
highly valued because people spend so much time in them). The impact may be 
assessed quantitatively, but in many cases this can be meaningless. For example, it 
is unhelpful to say that the view loss is 20% if it includes one of the sails of the Opera 
House. It is usually more useful to assess the view loss qualitatively as negligible, 
minor, moderate, severe or devastating. 
 
Comments:  
The extent of the impact upon the affected views enjoyed from No. 43 The Summit 
Road is considered minor as it is from an upper floor bedroom. 
 
The extent of view loss upon the affected views enjoyed from No.47 The Summit 
Road from the front kitchen window is considered to be devastating however the view 
is across the eastern boundary of the development site and the kitchen room is 
setback approximately 11m from the front boundary.  The extent of view loss of the 
distant mountains from the rear dining room of this dwelling will be severe however 
the view is across the eastern boundary of the development site. 
 
Step 4  
Assess the reasonableness of the proposal that is causing the impact. A 
development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a 
result of non-compliance with one or more planning controls, even a moderate impact 
may be considered unreasonable. With a complying proposal, the question should be 
asked whether a more skilful design could provide the applicant with the same 
development potential and amenity and reduce the impact on the views of 
neighbours. If the answer to that question is no, then the view impact of a complying 
development would probably be considered acceptable and the view sharing 
reasonable. 
 
Comments:  
The proposal (as amended) complies with the maximum building height of 8.5m set 
for the immediate locality. The front section of the dwellings is also 2 storey and less 
than 8.5m in height. There are no non-compliances with the provisions of DCP 2013 
with the exception of the front south-western front corner splay which has no 
discernible impact on the streetscape having regard to the planning controls which 
permit the proposal including a reduced front setback with a limited articulation zone 
for both dwellings. 
 
The proposal will have a devastating impact on the view from No.47 The Summit 
Road’s kitchen window however it is considered that even if the proposal was 
setback 6 or 8m the impact would still be significant and the view is across a side 
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boundary of the development site. The Applicant has been made aware of these 
impacts however considers that the proposal complies with Council controls and 
views across the side boundaries should have limited consideration. As stated in the 
principles above, taking all of a view all away cannot be called view sharing, although 
it may, in some circumstances (such as the subject proposal) be reasonable. 
 
In conclusion with regard to view sharing impacts, based upon the above it is 
considered that the proposal is acceptable and unable to be refused on the grounds 
of view sharing impacts to neighbouring properties. 
 
Overshadowing 
The impacts of potential overshadowing the neighbours has been raised with the 
Applicant during the assessment of the DA. The below diagram has been provided 
which provides an indication of shadows which will be generated at the winter 
solstice at the key times between 9am and 3pm.  
 

 

A review of the above diagram and inspection of the site and neighbouring properties 
has identified that the overshadowing impacts are not of a sufficient magnitude in 
time to warrant refusing consent to the proposal. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June.  
 
Roads 
The site has road frontage to The Summit Road, which is a sealed road under the 
care and control of Council.  The Summit Road is a Local road with an upright kerb 
and gutter. The pavement width is approximately 8m wide. 
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Traffic and Transport 
The additional traffic associated with the development is unlikely to have any adverse 
impacts to the existing road network within the immediate locality. 
 
Site Frontage & Access 
Vehicle access to the site is proposed though individual driveways to the Summit 
Road. Access shall comply with Council AUSPEC and Australian Standards, and 
conditions have been imposed to reflect these requirements.   
 
Parking and Manoeuvring 
Parking spaces have been provided on-site within garages with additional parking 
provided available within the driveway.  Parking and driveway widths on site can 
comply with relevant Australian Standards (AS 2890) and conditions have been 
imposed to reflect these requirements.   
 
Water Supply Connection 
Council records indicate that the development site has an existing 20mm sealed 
service from the 100mm diameter AC water main on the opposite side of The Summit 
Road. An additional water service is required to service the development. 
Engineering plans are required to show all existing and proposed water services to 
the lot.  

Final water service sizing will need to be determined by a hydraulic consultant to suit 
the development as well as addressing fire service coverage to AS 2419 and 
backflow protection.  
 
Detailed plans will be required to be submitted for assessment with the S.68 
application. 
 
Refer to relevant conditions of consent. 
 
Sewer Connection 
Council records indicate that the development site has an existing sewer junction 
from the AC sewer main which runs inside the northern boundary the development. 
Torrens title subdivision shall require provision of an additional sewer service. 
Engineering plans shall be required as part of the Subdivision Works (Infrastructure) 
application. 
 
Detailed plans will be required to be submitted for assessment with the S.68 
application. 
 
Refer to relevant conditions of consent. 
 
Stormwater 
The site naturally grades towards the rear. 
 
The legal point of discharge for the proposed development is defined as a direct 
connection to Council’s kerb and gutter with the use of an approved adaptor (one per 
lot only). The rear garden area located below the level of the pavement shall drain to 
a rubble drain/soak away. Details shall be provided as part of the S68 application. 
 
A detailed site stormwater management plan will be required to be submitted for 
assessment with the S.68 application and prior to the issue of a CC. 
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In accordance with Councils AUSPEC requirements, the following must be 
incorporated into the stormwater drainage plan: 

 On site stormwater detention facilities  

Refer to relevant conditions of consent. 
 
Other Utilities  
Telecommunication and electricity services are available to the site. Evidence of 
satisfactory arrangements with the relevant utility authorities for provision to each 
proposed lot will be required prior to Subdivision Certificate approval. 
 
Heritage  
No known items of Aboriginal or European heritage significance exist on the property. 
No adverse impacts anticipated. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any identified significant vegetation and therefore will be unlikely to have any 
significant adverse impacts on biodiversity or threatened species of flora and fauna.  
Part 7 of the Biodiversity Conservation Act is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 
 
Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
 
Bushfire 
The site is not identified as being bushfire prone. 
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Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.  The increase in housing density will improve natural 
surveillance within the locality and openings from each dwelling overlook common 
and private areas. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 
The proposal will sufficiently fit into the locality based upon compliance with the 
planning controls (including a minor front setback variation) applying to the site and 
the site attributes are conducive to the proposed development.  
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
Ten (10) written submissions have been received following public exhibition of the 
application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

The proposal will have a devastating 
effect on the iconic view of North 
Brother Mountain from the kitchen of 47 
The Summit Road. The proposal is 
forward of other residences in the street. 

View sharing impacts to 43 and 47 The 
Summit Road have been assessed 
earlier in this report. The building 
height has been reduced be compliant 
with the 8.5m building height limit. 

The proposal will severely restrict the 
view to the north-west to the airport, 
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Submission Issue/Summary Planning Comment/Response 

Bago and Cairncross Mountains from 
the dining room of 47 The Summit 
Road.  

There are no other dual occupancies 
between the corner of Roma Terrace 
and the Summit Road. 

The residential zoning and 
Development Control Plan permit the 
development to be proposed on the 
site. The proposal (as amended) has 
been assessed as being acceptable 
and suitable to the site. 

The planning controls permit a change 
in character in type of housing. 

The proposed building height is 0.8m 
over the 8.5m building height restriction 
and is considered excessive. The height 
exceedance adversely impacts upon 43 
The Summit Road. 

The proposal has been amended to 
comply with the 8.5m building height 
limit with a proposed maximum height 
of 8.3m. 

There is little justification for the clause 
4.6 variation to building height. 

Concern with privacy impacts to 43 The 
Summit Road including from the rear 
decks and rear yard. Request screening 
of decks to be angled to the south. 

The Applicant has reviewed the 
screening along the western elevation 
of dwelling 1/Lot A and this is 
considered acceptable to satisfy the 
standard requirements of the 
Development Control Plan 2013. 

Request height poles to be erected 
including the finished floor levels. 

The Applicant has not offered to erect 
height poles and has instead amended 
the proposal to comply with the 8.5m 
building height standard and address 
all privacy requirements of 
Development Control Plan 2013. 

Proposal will have significant 
overshadowing impacts to ground floor 
rumpus, side of house and private open 
space of 43 The Summit Road in the 
morning periods mid winter. 

This request has been forwarded to 
the Applicant for consideration. The 
Applicant has not proposed any 
change to the western side setback of 
dwelling 1/Lot A and justified their 
position that the proposal will not result 
in any adverse overshadowing impacts 
to this neighbour based upon existing 
orientation and permitted standards in 
the Development Control Plan. 

A review of the shadow diagrams 
provided and inspection of the site and 
neighbouring properties has identified 
that the overshadowing impacts are 
not of a sufficient magnitude in time to 
warrant refusing consent to the 

The side setback is requested to be 
increased to a minimum 3m to reduce the 
overshadowing impacts to 43 The 
Summit. 
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Submission Issue/Summary Planning Comment/Response 

proposal. The proposal does not 
prevent adjoining properties from 
receiving 3 hours of sunlight to private 
open space and primary living areas 
on 21 June.  

The proposal will eliminate the ocean 
views from one window and reduce them 
from another at 43 The Summit. The area 
of impact appears to be related to the 
height exceedance and side setback 
should be increased to 3m minimum. 

View sharing impacts to 43 and 47 The 
Summit Road have been assessed 
earlier in this report. The building 
height has been reduced be compliant 
with the 8.5m building height limit. 

Council should verify the proximity of the 
building to the south-west front corner 
splay. 

Refer to assessment under the 
Development Control Plan 2013 and 
variation recommended to be 
supported due to this technicality. 

Request a dilapidation report of 
neighbouring 43 The Summit Road be 
carried out prior to issue of a Construction 
Certificate including the existing sewer 
running under the home. 

This concern has been forwarded to 
the Applicant for consideration. The 
Applicant has advised that given the 
limited excavation proposed, likely 
nature of construction and side 
setbacks it is considered unnecessary 
to require a specialist dilapidation 
report prior to construction 
commencing. 

The justification provided from the 
Applicant is considered acceptable 
and it is noted that a qualified and 
experienced engineer would be 
required to design and certify structural 
capacity of the proposed buildings 
including excavation and filling. 

The floor space ratio is estimated to be 
0.81:1 and is requested to be reviewed. 

The gross floor space of the dwellings 
internally within the buildings has been 
amended and the ratio has been 
recalculated to be compliant with the 
0.65:1 standard. 

Details of the retaining walls in the rear 
yard and implications on fencing should 
be provided. 

Additional details have been shown on 
the amended plans (attached to this 
report) including a proposed new 
boundary fence. The filled area 
complies with Council’s Development 
Control Plan 2013. 

The proposal will increase the living 
density and will negatively impact on the 
amenity of 43 The Summit Road in 
regards to sleeping quarters and areas of 

The residential zoning and 
Development Control Plan permit the 
development to be proposed on the 
site. The proposal (as amended) has 
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Submission Issue/Summary Planning Comment/Response 

outdoor play for the children. been assessed as being acceptable 
and suitable to the site. State 
Government legislation imposes a 
requirement that Council is not 
permitted to require more onus 
standards above DCP controls where 
a proposal complies with the deemed 
to comply Development Control 
provisions. 

The proposal does not respect and 
reflect the neighbourhood and street 
character in its design. Just because a 
building code allows a height limit does 
not mean that it should be maintained to 
the maximum. 

For a new development to be visually 
compatible with its context, it should 
contain, or at least respond to, the 
essential elements that make up the 
character of the surrounding urban 
environment. The most important 
contributor to urban character is the 
relationship of built form to surrounding 
space, a relationship that is created by 
building height, setbacks and 
landscaping. In this regard, the 
proposed building height is now 
compliant with the maximum building 
height of 8.5m, the front setback and 
side setback DCP guidelines and 
satisfactory landscaping is proposed. 
The proposal as read from the street is 
2 storeys and there are numerous 
other 2 storey dwellings that have 
been approved and/or constructed 
within the immediate The Summit 
Road locality. The proposal is not 
located within a nominated 
conservation area. 

The proposal will be a stark contrast to 
the rest of the current housing in the 
street. 

The large bulky nature of the proposed 
buildings will impact the outlook and 
dominate the private open space of 43 
the Summit. 

Unit 1 has a 12m frontage and land sizes 
are 370m2 which is much smaller than 
the LEP and surrounding houses. 

The residential zoning and 
Development Control Plan permits the 
development to be proposed on the 
site. The proposal (as amended) has 
been assessed as being acceptable 
and suitable to the site. 

The proposal will have impacts on the 
value of 43 The Summit Road and 70A 
Bangalay Drive. 

Any potential impacts on property 
values is not a matter for consideration 
in the assessment of the Development 
Application under the Environmental 
Planning and Assessment Act 1979. 

The proposed subdivision will increase 
traffic and on street parking is already 
busy. 

The additional traffic associated with 
the development is unlikely to have 
any adverse impacts to the existing 
road network within the immediate 
locality. 
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The proposal provides for compliant 
off-street carparking and opportunity 
for casual visitor parking within the 
driveways behind the front property 
boundaries. 

There are already four townhouses at 27-
31 The Summit. 

Noted. 

If the proposal is passed other similar 
developments will occur. 

The zoning and planning controls 
permit this type of housing where the 
site conditions allow. 

How is parking going to be provided for 2 
to 3 cars and there is serious parking 
issues in the street. 

The proposal provides for compliant 
off-street carparking and opportunity 
for casual visitor parking within the 
driveways behind the front property 
boundaries. 

There is no detailed landscape plan to 
show how the frontage could be 
sympathetic to surrounding areas. 

The Applicant has provided an 
indicative concept landscape plan 
which proposes a limited area of low 
water use shrubs and ground cover in 
the front setback particularly where 
visible from the public domain. 

Given the extent of other numerous 
homes with only front yards of lawn it 
is difficult to recommend full 
landscaping of the front yard. There 
are no specific requirements in 
Council’s Development Control Plan 
2013 to specify landscaping also. 

The proposal will allow for direct visibility 
into the backyards of 70 and 70A 
Bangalay Drive which backs on the 
development and all privacy will be 
removed. 

The typical 12m distance privacy 
separation distance standard in 
Development Control Plan 2013 is 
satisfied and it is noted that existing 
trees within 70 and 70A Bangalay 
Drive provide some obscuring of direct 
views as intended by the Development 
Control Plan. 

The proposal will reduce the privacy of 
the bedrooms of 48 The Summit Road. 

Any privacy potential privacy impacts 
to bedrooms is not a matter for 
considered under Council’s 
Development Control Plan 2013.  

Additional catchment in a stormwater 
event will discharge onto 70 The Summit 
Road. Question whether the developer 
installing stormwater drainage/onsite 
detention to collect from the rear and 

Additional stormwater detail has been 
submitted during the assessment of 
the DA which proposes charged 
stormwater lines back to The Summit 
for the building itself. Refer to 
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drain to the front of the block. additional comments earlier in this 
report addressing Stormwater impacts 
and recommended conditions of 
consent. 

(e) The Public Interest: 
 
The proposed development will be in the wider public interest with provision of 
appropriate additional housing. 
 
The proposed development satisfies relevant planning controls as justified and is 
unlikely to impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

 Development contributions will be required under Section 94 of the Environmental 
Planning and Assessment Act 1979 towards roads, open space, community 
cultural services, emergency services and administration buildings. 

 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA2018 - 876.1 Recommended Conditions 
2View. DA2018 - 876.1 Additional Information 45 The Summit response to Council  
3View. DA2018 - 876.1 Contribution Estimate 
4View. DA2018 - 876.1 Plans  
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Item: 09 
 
Subject: DA2018 - 911.1 DUAL OCCUPANCY AND STRATA SUBDIVISION AT 

LOT 25 DP 32244, NO. 14 WINDMILL STREET, PORT MACQUARIE 

Report Author: Chris Gardiner 
 

 
 

Applicant: JW Lanfranchi Pty Ltd 

Owner: W M & A M Ryder 

Estimated Cost: $900,000 

Parcel no: 25562 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA2018 – 911.1 for a Dual Occupancy and Strata Subdivision at Lot 25, 
DP 32244, No. 14 Windmill Street, Port Macquarie, be determined by granting 
consent subject to the recommended conditions. 
 
 

Executive Summary 
 

This report considers a development application for a dual occupancy and strata 
subdivision at the subject site and provides an assessment of the application in 
accordance with the Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, one submission was received. 
 
This report recommends that the development application be approved. 
 
 
1. BACKGROUND 
 
Existing sites features and surrounding development 
 
The site has an area of 662.7m2. 
 
The site is zoned R1 general residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
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 Construction of dual occupancy (attached); 

 Strata Subdivision. 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 29 October 2018 – Application lodged. 

 13 November 2018 to 26 November 2018 – Neighbour notification. 

 15 November 2018 – Additional stormwater information requested from Applicant. 

 20 November 2018 – Additional information submitted. 

 4 January 2019 – Additional information requested from Applicant. 

 13 February 2019 – Additional information and amended plans submitted. Copy 
of amended plans provided to objectors. 

 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument: 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required.  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development and proposed stormwater controls the 
proposal will be unlikely to have any adverse impact on existing aquaculture 
industries. 
State Environmental Planning Policy (Coastal Management) 2018 
 
The site is located within a coastal use area. 
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
Having regard to clause 14 of the SEPP the proposed development is not considered 
likely to result in any of the following: 
a) any adverse impact on Aboriginal cultural heritage, practices and places; 
b) any adverse impacts on the cultural and built environment heritage; 
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c) any adverse impact on the visual amenity and scenic qualities of the coast, 
including coastal headlands; 

d) overshadowing, wind funnelling and the loss of views from public places to 
foreshores; 

e) any adverse impacts on existing, safe access to and along the foreshore, beach, 
headland or rock platform for members of the public, including persons with a 
disability. 

 
The bulk, scale and size of the proposed development is compatible with the 
surrounding coastal and built environment. The site is predominately cleared and 
located within an area zoned for residential purposes. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
BASIX certificates have been submitted demonstrating that the proposal will comply 
with the requirements of the SEPP. It is recommended that a condition be imposed to 
ensure that the commitments are incorporated into the development and certified at 
Occupation Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2, the subject site is zoned R1 general residential. In accordance with 
clause 2.3(1) and the R1 zone landuse table, the proposed development for a 
dual occupancy (attached) is a permissible landuse with consent. 
 
The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community. 

o To provide for a variety of housing types and densities. 

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents. 
 

In accordance with Clause 2.3(2), the proposal is consistent with the zone 
objectives having regard to the following: 

o the proposal is a permissible landuse; 

o The development would provide a variety of housing types and densities to 

contribute to the housing needs of the community. 
 

 Clause 4.1(4) - The minimum lot size is not applicable as the proposal is for 
strata title subdivision. 

 Clause 4.3 - The maximum overall height of the building above ground level 
(existing) is 8.6m which complies with the standard height limit of 11.5m applying 
to the site. 

 Clause 4.4 - The floor space ratio of the proposal is 0.62:1 (GFA 409.3m2) which 
complies with the maximum 0.65:1 floor space ratio applying to the site. 

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.13 - Satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development. 
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(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force: 
 
Port Macquarie-Hastings Development Control Plan 2013 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

3.2.2.1 Ancillary development: 
• 4.8m max. height 
• Single storey 
• 60m2 max. area 
• 100m2 for lots >900m2 
• 24 degree max. roof pitch 
• Not located in front setback 

Water tanks 
appropriately 
located. 

Yes 

3.2.2.2 Articulation zone: 
• Min. 3m front setback 
• An entry feature or portico 
• A balcony, deck, patio, pergola, 

terrace or verandah 
• A window box treatment 
• A bay window or similar feature 
• An awning or other feature over a 

window 
• A sun shading feature 

The development 
contains a porch and 
balcony within the 
articulation zone, 
which is setback 3m. 

Yes 

Front setback (Residential not R5 
zone): 
• Min. 6.0m classified road 
• Min. 4.5m local road or within 

20% of adjoining dwelling if on 
corner lot 

• Min. 3.0m secondary road  
• Min. 2.0m Laneway 

Front building line 
setback 
requirements are 
complied with.  
 

Yes 

3.2.2.3 Garage 5.5m min. and 1m behind 
front façade. 
Garage door recessed behind 
building line or eaves/overhangs 
provided 

Garage door setback 
requirements are 
complied with. 

Yes 
 
 

6m max. width of garage door/s and 
50% max. width of building 

Width of garage door 
requirements are 
complied with.  

Yes 

Driveway crossover 1/3 max. of site 
frontage and max. 5.0m width 

Driveway crossing 
width requirements 
are complied with. 

Yes 

3.2.2.4 4m min. rear setback. Variation 
subject to site analysis and provision 
of private open space 

3m rear setback to 
ground floor of 14B, 
and 4m rear setback 
to upper floor.  

No* 

3.2.2.5 Side setbacks: Minimum 0.9m Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

• Ground floor = min. 0.9m 
• First floors & above = min. 3m 

setback or where it can be 
demonstrated that overshadowing 
not adverse = 0.9m min. 

• Building wall set in and out every 

12m by 0.5m 

ground floor side 
setback, and 1.5m 
side setback for 
upper floors to the 
eastern boundary. 
 
The upper floors 
have been setback a 
minimum of 3m from 
the western side 
boundary. 
 
The wall articulation 
satisfies the 
objectives of the 
development 
provision.  

3.2.2.6 35m2 min. private open space area 
including a useable 4x4m min. area 
which has 5% max. grade 

Each occupancy 
contains 35m² open 
space in one area 
including a useable 
4m x 4m area. 

Yes 

3.2.2.7 Front fences: 
• If solid 1.2m max height and front 

setback 1.0m  with landscaping 
• 3x3m min. splay for corner sites 
• Fences >1.2m to be 1.8m max. 

height for 50% or 6.0m max. 
length of street frontage with 25% 
openings 

• 0.9x0.9m splays adjoining 
driveway entrances  

The proposed front 
fence design is 
considered to meet 
the fencing 
provisions and 
objectives. 

Yes 

3.2.2.8 Front fences and walls to have 
complimentary materials to context 
No chain wire, solid timber, masonry 
or solid steel front fences 

The street contains a 
mix of different 
fencing heights and 
styles. The proposed 
front fence is 
considered to be 
complimentary to the 
streetscape. 

Yes 

3.2.2.10 Privacy: 
• Direct views between living areas 

of adjacent dwellings screened 
when within 9m radius of any part 
of window of adjacent dwelling 
and within 12m of private open 
space areas of adjacent 
dwellings. ie. 1.8m fence or 
privacy screening which has 25% 
max. openings and is 

The development will 
not compromise 
privacy in the area 
due to a combination 
of building design, 
compliant separation, 
and use of privacy 
screens and fencing. 

Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

permanently fixed 
• Privacy screen required if floor 

level > 1m height, window 
side/rear setback (other than 
bedroom) is less than 3m and sill 
height less than 1.5m  

• Privacy screens provided to 

balconies/verandahs etc which 
have <3m side/rear setback and 
floor level height >1m 

3.2.2.11 Roof terraces  N/A  

3.2.2.13 
onwards 

Jetties and boat ramps  N/A  

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic principles 
of Crime Prevention Through 
Environmental Design guideline 

No concealment or 
entrapment areas 
proposed. Adequate 
casual surveillance 
available. 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m outside the 
perimeter of the external building 
walls 

Cut and fill <1.0m 
change 1m outside 
the perimeter of the 
external building walls 

Yes 

2.3.3.2 1m max. height retaining walls along 
road frontage 

None proposed N/A 

Any retaining wall >1.0 in height to be 
certified by structure engineer 

No retaining wall likely 
>1m. 

Yes 

Combination of retaining wall and 
front fence height max 1.8m, max 
length 6.0m or 30% of frontage, fence 
component 25% transparent, and 
splay at corners and adjacent to 
driveway 

No retaining wall front 
fence combination 
proposed. 

N/A 

2.3.3.8 Removal of hollow bearing trees  No trees proposed to 
be removed 

N/A 

2.6.3.1 Tree removal (3m or higher with 
100m diameter trunk at 1m above 
ground level and 3m from external 
wall of existing dwelling) 

No trees proposed to 
be removed 

N/A 

2.4.3 Bushfire risk, Acid sulphate soils, 
Flooding, Contamination, Airspace 
protection, Noise and Stormwater 

Refer to main body of 
report. 

 

2.5.3.2 New accesses not permitted from 
arterial or distributor roads 

No new access 
proposed to arterial or 
distributor road.  

N/A 

Driveway crossing/s minimal in Driveway crossing is Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

number and width including 
maximising street parking 

minimal in width 
including maximising 
street parking. 

2.5.3.3 Parking in accordance with Table 
2.5.1. 
Dwelling/dual occupancies 
1 space per dwelling/occupancy 
(behind building line).  
Multi dwelling 
1 space per 1 & 2 bedroom 
occupancies 
1.5 spaces per 3+ bedroom 
occupancies 
0.25 spaces per occupancy for visitor 
parking. 

Proposal involves 2 x 
4 bedroom dwellings. 
Therefore, 1 space 
per dwelling is 
required. The 
development 
proposes a double 
garage for each 
dwelling, which 
complies with the 
minimum 
requirements. 

Yes 

2.5.3.11 Section 94 contributions Contributions apply - 
refer to ET calc and 
NOP. 

Yes 

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking areas  Suitable landscaping 
proposed around 
driveway/parking 
locations. 

Yes 

2.5.3.14 Sealed driveway surfaces unless 
justified 

Sealed driveway 
areas proposed. 

Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or ‘parking 
area’ shall be 5% grade with 
transitions of 2m length 

Driveway grades 
capable of satisfying 
Council standard 
driveway crossover 
requirements. 
Condition 
recommended for 
section 138 Roads Act 
permit  

Yes 

2.5.3.17 Parking areas to be designed to 
avoid concentrations of water runoff 
on the surface. 

Stormwater drainage 
is capable of being 
managed as part of 
plumbing construction. 

Yes 

 

DCP 2013: Chapter 4.3 Port Macquarie East 

 Requirements Proposed Complies 

4.3.2.1 Development is generally in 
accordance with the precinct 
structure plans 

The site is located 
within the Windmill Hill 
Precinct. The proposal 
is consistent with the 
structure plan for the 
precinct. 

Yes 

4.3.2.2 Minimum lot width for residential flat 
buildings. 

The proposal is not for 
a residential flat 
building. 

N/A 

4.3.2.3 Buildings do not exceed the See comments under Yes 
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DCP 2013: Chapter 4.3 Port Macquarie East 

 Requirements Proposed Complies 

maximum height of buildings shown 
in the Local Environmental Plan 
maps. 

LEP earlier in this 
report. The proposal is 
below the maximum 
height of buildings 
permitted. 

4.3.2.4 Site specific minimum front setbacks. No site specific 
controls for southern 
side of Windmill 
Street. 

N/A 

4.3.2.5 a) Party wall development is to be 
used along the south side of 
Clarence Street where within the 
Town Beach Precinct. 
 
b) Party wall development is not 
appropriate in other areas within the 
East Port Neighbourhood. 
 
c) Where there is a zone change at 
the rear of the site to the R1 General 
Residential Zone, any storey above 
11.5 metres in height is set back a 
further 3 metres from the rear 
boundary. 

Not applicable to 
proposal. 

N/A 

4.3.2.6 Communal bulk waste facilities are 
required for residential apartment 
development where collection is 
proposed from Windmill Street 
regardless of number of dwellings. 

Proposal is not for a 
residential apartment 
building. 

N/A 

 
Note: Subdivision provisions of the DCP (except battleaxe handle width) are aimed at 
the creation of vacant lots (i.e. not lots within an integrated housing proposal such as 
this) and have therefore been excluded from the above assessment. Servicing 
requirements are discussed later in this report. 
 
The proposal seeks to vary Development Provision 3.2.2.4 in relation to the minimum 
rear setback of proposed Unit 14B. 
 
The relevant objectives are: 

 To allow adequate natural light and ventilation between dwellings/buildings and 
to private open space areas. 

 To provide useable yard areas and open space. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 

 The proposal provides an adequate and useable private open space area 
consistent with the DCP requirements. 

 The setback variation is not expected to adversely affect natural light and 
ventilation to adjoining dwellings or private open space. The reduced 3m rear 
setback is only proposed at ground floor level and the first floor achieves a 
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compliant 4m setback. Given the orientation of the lot, the first floor would create 
greater shadowing than the part of the building that does not comply with the 
setback provision. 

 The dwelling to the south of the proposal approved under DA2018 – 824.1 will 
be cut in approximately 1m below existing ground level with a 1.8m high fence 
on the boundary. 

 The proposal is substantially below the maximum permitted building height of 
11.5m and retains more solar access to neighbouring property than could be 
expected if a taller building was proposed. 

 
Based on the above assessment, the variation proposed to the provisions of the DCP 
are considered acceptable and the relevant objectives have been satisfied.  
 
The variation does not amount to an adverse impact or a significance that would 
justify refusal of the application. 
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
No planning agreement has been offered or entered into relating to the site. 
 
iv) Any matters prescribed by the Regulations: 
 
No matters prescribed by the regulations are applicable to the proposal. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and setting 
The proposal is considered to be compatible with other residential development in 
the locality and adequately addresses planning controls for the area. 
 
Roads 
The site has road frontage to Windmill Street.  
 
Adjacent to the site, Windmill Street is a sealed public road under the care and 
control of Council. 
 
Traffic and Transport 
The addition in traffic associated with the development is unlikely to have any 
adverse impacts to the existing road network within the immediate locality. 
 
Site Frontage & Access 
Vehicle access to the site is proposed through an individual driveway to Windmill 
Street being a Council-owned public road. The crossover will be required to be 
integrated with the access to adjoining land at No. 16 Windmill Street. Access shall 
comply with Council AUSPEC and Australian Standards, and conditions have been 
imposed to reflect these requirements.   
 
Parking and Manoeuvring 
A total of 4 parking spaces have been provided on-site within garages. Parking and 
driveway widths on site can comply with relevant Australian Standards (AS 2890) 
and conditions have been imposed to reflect these requirements. 
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Water Supply Connection 
Council records indicate that the development site has an existing 20mm metered 
water service. Each proposed lot requires an individual metered water service. 
Engineering plans are to be submitted to Water and Sewer Section for approval. 
 
Refer to relevant conditions of consent. 
 
Sewer Connection 
Council records indicate that the development site is connected to sewer via a 
junction to the sewer main that traverses the development site. Both units can drain 
to the existing point of connection to Council’s sewer system. The existing sewer 
main that traverses the development site shall be replaced with PVC pipe. 
Engineering plans shall certify that no additional loads are imposed on the sewer 
main. 
 
Refer to relevant conditions of consent. 
 
Stormwater 
The site naturally grades towards the rear and is currently un-serviced. 
 
Ideally, the development site should be drained via an easement for drainage over 
downstream lots to Oxley Crescent. However, the Applicant has provided information 
to demonstrate that all reasonable attempts to contact and liaise with downstream 
property owners in order to obtain an easement have been either rejected or 
unsuccessful. 
 
Hence, the Applicant has prepared a stormwater drainage strategy for the proposed 
development that consists of the following: 

 Provision of a charged drainage system to enable all roof areas to drain to the 
existing public piped drainage system upstream of the site in Windmill Street.  

 On-site disposal of stormwater runoff from any low levels paved and driveway 
areas. 

 
The applicant’s stormwater management plan indicates that this approach is feasible 
on the following basis: 

 The capacity of the upstream public piped drainage system has been 
assessed and it was confirmed that there was excess capacity available to 
cater for the proposed site runoff; 

 That via the use of onsite absorption and permeable pavements for the 
driveway area, that the volume and rate of discharge to downstream 
properties will not be increased as a result of the development. 

 
Whilst the development has conceptually demonstrated how the site can be 
satisfactorily drained, a recent development consent (DA2018 – 824.1) for the 
adjoining downstream property at 16 Windmill Street has included a condition that 
required the downstream development to provide the subject development with an 
easement for overland flows. The provision of this easement will provide some 
certainty that the stormwater strategy adopted for the current proposal will have no 
negative impacts in the long term – in particular, should any element of the proposed 
stormwater system block or fail in future, the resulting flows can be legally and safely 
directed to the downstream easement for overland flow. 
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Refer to relevant conditions of consent. 
Other Utilities  
Telecommunication and electricity services are available to the site. 
 
Heritage  
No known items of Aboriginal or European heritage significance exist on the property. 
No adverse impacts anticipated. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any significant vegetation and therefore will be unlikely to have any significant 
adverse impacts on biodiversity or threatened species of flora and fauna. Part 7 of 
the Biodiversity Conservation Act is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. The site has adequate frontage for kerbside waste collection for the 
two dwellings. Standard precautionary site management condition recommended for 
construction activities. 
 
Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
 
Bushfire 
The site is not identified as being bushfire prone. 
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. The increase in housing density will improve natural 
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surveillance within the locality and openings from each dwelling overlook common 
and private areas. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
One written submission has been received following public exhibition of the 
application. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows: 
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Submission Issue/Summary Planning Comment/Response 

The proposed development 
would result in significant 
overshadowing of one of the 
proposed dwellings on No. 
16 Windmill Street approved 
under DA2018 – 824.1. 
Filling of the rear of the site 
will result in further 
overshadowing from the 
boundary fence at the top of 
the retaining wall. 

The part of No. 16 Windmill Street located to the 
south of the subject site is particularly susceptible to 
overshadowing due to the slope of the land and the 
11.5m height limit applicable in the area. The 
proposed rear dwelling (14B) has a height almost 
3m lower than the maximum permissible height. 
 
A substantially greater rear setback would be 
required to significantly improve solar access to the 
adjoining dwelling between 9.00am and 1.00pm 
midwinter. This is not considered reasonable to 
require of the Applicant having regard to the DCP 
envelope controls and the fact that the building has 
been designed to be well below the maximum 
permissible height for the area. 
 
It is considered that the only effective means of 
preserving reasonable solar access to the adjoining 
dwelling is to enforce the minimum 3m first floor 
setback of the proposed rear dwelling, consistent 
with the DCP requirements. The Applicant has 
agreed to increase the originally proposed 1.5m first 
floor setback to 3m. 

Variations to DCP in relation 
to side and rear setbacks of 
the rear dwelling (14B). 

As noted above, the Applicant has amended the 
plans to provide a compliant first floor side setback. 
 
The merits of the rear setback variation are 
discussed earlier in this report in the DCP section. 

Stormwater impacts on 
adjoining property at No. 16 
Windmill Street. 

See comments earlier in this report under 
Stormwater. 

Loss of privacy to proposed 
dwelling on No. 16 Windmill 
Street. 

The Applicant has amended the plans to provide 
privacy screens on the ground floor living area 
windows on the southern elevation of dwelling 14B 
in response to this concern. 

(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

 Development contributions will be required under Section 94 of the Environmental 
Planning and Assessment Act 1979 towards roads, open space, community 
cultural services, emergency services and administration buildings. 

 
 
5. CONCLUSION AND STATEMENT OF REASON 
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The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA 2018 - 911.1 Recommended Conditions 
2View. DA2018 - 911.1 Contribution Estimate 
3View. DA2018 - 911.1 Plans  
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Item: 10 
 
Subject: DA2018 - 322.1 BOUNDARY ADJUSTMENT AND VEGETATION 

REMOVAL AT LOT 1 DP 224865 AND LOT 54 DP 233413, 18B AND 
18A HIBISCUS CRESCENT, PORT MACQUARIE 

Report Author: Benjamin Roberts 
 

 
 

Applicant: Land Dynamics Australia 

Owner: M J and A J Roberts 

Estimated Cost: $30,000 

Parcel no: 8831 and 35681 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 
 

 

RECOMMENDATION 

That DA 2018 – 322.1 for a boundary adjustment and vegetation removal at Lot 
1, DP 224865 and Lot 54, DP 233413 No. 18B and 18A Hibiscus Crescent, Port 
Macquarie, be determined by granting consent subject to the recommended 
conditions. 
 
 

Executive Summary 
 

This report considers a development application for a two lot boundary adjustment 
and vegetation removal at the subject site and provides an assessment of the 
application in accordance with the Environmental Planning and Assessment Act 
1979. 
 
The application as originally lodged was for a three lot subdivision. Following 
exhibition of the original application, three submissions were received including a 
group submission on behalf of six property owners. 
 
Following concerns from Council staff surrounding the suitability of the site for a 
conventional three lot subdivision the application was subsequently amended to a 
two lot boundary adjustment. The amended application was re-exhibited and one 
further submission was received on behalf of six property owners. 
 
This report recommends that the development application be approved. 
 
1. BACKGROUND 
 
Existing sites features and surrounding development 
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The site comprises of two existing Torrens title lots. Lot 1 DP 224865 being 2017m2 
in area and Lot 54 DP 233413 being 803.78m2 in area. The total combined site area 
is 2820.78m2. Lot 1 DP 224865 contains and existing dwelling house. 
 
The site is zoned R1 general residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 
 

 
 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Boundary adjustment 

 Vegetation removal 
 
Refer to attachments at the end of this report. 
 
Application Chronology 
 

 30 April 2018 – Application lodged. 

 10 to 23 May 2018 – Public exhibition via neighbour notification. 

 28 May 2018 – Additional information request. 

 15 June 2018 – Additional information response with revised plans. 

 21 August 2018 – Additional information request. 

 5 September 2018 – Additional information response with revised plans. 

 28 September 2018 – Applicant advised unlikely to support application for three 
lot Torrens subdivision. 

 6 December 2018 – Application amended to a boundary adjustment with revised 
plans lodged.  

 13 December 2018 to 14 January 2019 Public exhibition of amended proposal. 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
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In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument: 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required. Refer to comments under 
flora and fauna heading of this report regarding impacts of vegetation removal. 
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development and proposed stormwater controls the 
proposal will be unlikely to have any adverse impact on existing aquaculture 
industries. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2, the subject site is zoned R1 general residential. In accordance with 
clause 2.3 and the R1 zone landuse table and clause 2.6, subdivision/boundary 
adjustment is permissible with consent. 

 The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community.  

o To provide for a variety of housing types and densities.  

o To enable other land uses that provide facilities or services to meet 

the day to day needs of residents. 
 

 In accordance with Clause 2.3(2), the proposal is consistent with the zone 
objectives as it is a permissible landuse and consistent with the established 
residential locality. 

 Clause 4.1, the proposed boundary adjustment will result in proposed lot 101 
being 1496.6m2 in area and proposed lot 102 being 524.4m2. Both above the 
minimum lot size standard of 450m2 applicable to the site. 

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.13  - Satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development. 

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site.  
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(iii) Any Development Control Plan in force: 
 
Port Macquarie-Hastings Development Control Plan 2013 
Noting the proposal is for a boundary adjustment only the relevant subdivision and 
general provision of the plan are addressed as follows: 
 

DCP 2013: Chapter 3.6 - Subdivision 

DCP 
Objective 

Development Provisions Proposed Complies 

3.6.3.4 Lots are to be designed to 
allow the construction of a 
dwelling, which does not 
involve more than 1m cut, or 
fill, measured from natural 
ground level, outside the 
dwellings external walls. 

There is sufficient area 
available within proposed 
Lot 102 to accommodate 
a future dwelling. Having 
regard to the existing site 
contours some excavation 
is anticipated which would 
be subject to assessment 
under a future application 
for a dwelling. 

 

3.6.3.20 Water supply to meet 
Council’s design 
specifications. 

Water connections 
proposed to service new 
lot boundaries. 

Yes 

3.6.3.24 Separate sewer junction 
provided for each lot. 

Sewer connections 
proposed to service new 
lot boundaries. 

Yes 

 

DCP 2013: General Provisions 

DCP 
Objective 

Development Provisions Proposed 

2.3.3.5 Any habitat/vegetation to be 
lost to be offset based on 
expert ecological knowledge. 

Offset Koala tree plantings proposed 
onsite consistent with the 
recommendations of the expert 
ecological report. 

2.3.3.8 Removal of hollow bearing 
trees 

No hollow bearing trees to be 
removed.  

2.4.3.6 All stormwater to be designed 
in accordance with AUSPEC. 

Capable of compliance. Conditions 
applied.  

2.5.3 Transport, traffic and access Refer to detailed comments under 
roads, transport and traffic heading 
later within this report.  

2.6.3.2 Tree removal (3m or higher 
with 100m diameter trunk and 
3m outside dwelling footprint  

Tree removal proposed and assessed 
by ecological assessment with offset 
plantings proposed onsite. 

 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4: 

 
No planning agreement has been offered or entered into. 
 
iv) Any matters prescribed by the Regulations: 
 
No matters prescribed by the regulations apply. 
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(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and Setting 
The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties. 
 
The proposal is considered to be compatible with other residential lots in the locality 
and adequately addresses planning controls for the area. 
 
There are no significant adverse privacy impacts. 
 
Access, Traffic and Transport 
The site has road frontage to Hibiscus Avenue which is a sealed public road under 
the care and control of Council. Hibiscus Avenue is a Local road with a 7m road 
formation width, with upright kerb both sides of the pavement. 
 
The proposed lots have rights of carriageway over the existing battleaxe handles 
adjacent to their frontages, i.e. battleaxe handles located north and south of the 
development. Vehicle access to proposed Lot 102 is proposed via a further access 
handle. Construction of this additional handle shall be required as part of the 
subdivision works. Access shall comply with Council AUSPEC and Australian 
Standards, and conditions have been imposed to reflect these requirements.   
 
The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Water Supply Connection 
Council records indicate that the development site has an existing 20mm metered 
water service. This water service shall be adopted for proposed Lot 101 given it is 
relocated in accordance with the submitted water reticulation plan. A second water 
service shall be installed for proposed Lot 102. 
 
Detailed plans will be required to be submitted for assessment with the S.68 
application. 
 
Sewer Connection 
Council records indicate that the development site is connected to sewer via junction 
to the existing sewer line on the eastern property boundary. Council’s sewer system 
shall be extended to provide proposed Lot 101 with a sewer junction with all the 
internal sewer lines from the existing dwelling directed to this junction. 
 
Detailed plans will be required to be submitted for assessment with the S.68 
application. 
 
Stormwater 
Stormwater is capable of being managed onsite. A detailed stormwater management 
plan will be required to be submitted and approved by Council prior to the issue of 
any construction certificate.  
 
Other Utilities  
Telecommunication and electricity services are available to the site. 
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Heritage  
This site does not contain or adjoin any known heritage item or site of significance. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
The proposed development will result in the removal of most of the sites existing 
vegetation with the retention of two mature healthy Tallowwoods trees.  
 
An ecological impact assessment was undertaken by JB Enviro, dated 28 April 2018. 
The assessment has been undertaken in accordance with Section 5A of the 
Environmental Planning and Assessment Act 1979, as amended by the Biodiversity 
Conservation (BCA) Act 2016. The assessment identifies the sites vegetation as a 
mixture of regrowth and ornamental plantings with about a third of the site maintained 
as a lawn, with the rest being unmanaged gardens. 
 
The assessment reported no observation of Koalas during survey but did identify one 
Koala scat, tree scratching’s and records of Koalas within 100m of the site. It also 
acknowledges sightings of male and female Koalas (including with young) within the 
area. The assessment also identifies residents reporting the two largest Tallowwoods 
onsite as being periodically visited by a local Koala. 
 
There are five (5) Tallowwood trees located on the site. The trees are described via a 
table and photographs within the ecological assessment report. The two largest, 
healthiest and most important trees being Tallowwoods 4 and 5 are to be retained. 
Tallowwoods 1, 2 and 3 are to be removed. The trees to be removed and retained 
are illustrated on the tree removal/retention plan. The report states that trees 1, 2 and 
3 clearly have no significant ecological value to the Koala due to their condition. 
 
The report identifies that loss of the trees onsite will incrementally reduce current 
connectivity within the local urban woodland which provides linkage most importantly 
for the Koala. Notwithstanding this, the two key Tallowwoods will be retained, and 
four additional plantings of Tallowwoods is proposed onsite. 
 
The report recommends a number of ameliorative measures which include: 

- Donation of removed Koala food trees to local Koala organisations; 
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- Trees 4 and 5 be retained and provided with dog-proof fencing; 
- No Koala barriers to trees 4 and 5 or the replacement plantings; 

 
The conclusion of the ecological assessment report is provided as follows:  

“The subject land has been substantially modified from its original natural state 
to establish a residential dwelling. Subsequent vegetation appears to be 
planted mixture of native and exotic ornamentals with some dispersal of native 
pioneer species and weeds from other sources. 

The site has limited habitat values due to the origin of the site vegetation, its 
small size and the location within a long established residential precinct. Its 
most significant value is to Koala – with two trees on the western side forming 
part of the wider home range of the local Koala. These trees are possibly home 
range trees and the layout has retained them accordingly. The site is also <1ha 
and hence SEPP 44 does not apply. 

A number of other highly mobile fauna (Yangochiropteran bats, Grey-headed 
Flying Fox, raptors) may use habitat in the study area, but only for short periods 
as minute parts of their range. 

The net impact of the proposal is unlikely to be of sufficient order of magnitude 
to place a local viable population at risk of extinction. Similarly, no threatened 
or migratory species listed as an MNES was considered likely to be significantly 
impacted. 

Consequently a Species Impact Statement or referral to DEE is not required.” 
 
Council’s environmental staff have reviewed the report and agree with the findings. A 
series of condition have been recommended including title restrictions.  
 
The tree removal/clearing of native vegetation onsite is less than the 0.25 hectare 
biodiversity offsets scheme threshold and therefore does not trigger the biodiversity 
offsets scheme. Part 7 of the Biodiversity Conservation Act 2016 is considered to be 
satisfied. 
 
Waste  
No adverse impacts anticipated. Standard precautionary site management condition 
recommended. 
 
Energy  
No adverse impacts anticipated. 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
 
Bushfire 
The site is not identified as being bushfire prone. 
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.  
 
Social impacts in the locality  
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Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative Impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development: 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
(d) Any submissions made in accordance with this Act or the Regulations: 
 
The application as originally lodged was for a three lot subdivision. Following 
exhibition of the original application, three submissions were received including a 
group submission on behalf of six property owners. 
 
Key issues raised in the submissions received and comments in response to these 
issues are provided as follows. Noting these comments specifically relate to the prior 
three lot subdivision layout originally proposed: 
 

Submission Issue/Summary Planning Comment/Response 

It’s good to see retention of the two large 
Tallowwood trees as Koalas are often 
sighted in these trees. 

Noted. 

There is too many rights of carriage 
ways/private roads at the end of the cul-
de-sac. On garbage collection day there 
is often up to 18 bins on street. The extra 
lots will result in more bins. 

No additional lots are proposed. The 
boundary adjustment will provide 
sufficient frontage to each lot for 
provision of mobile garbage bins. 

Lot 1 DP 224865 (proposed lot 101) has 
no legal access to the northern right of 
carriageway. The SOEE is incorrect. The 
existing driveway into lot 1 is makeshift 
and needs to be closed off and reinstated 
to prevent further degradation to existing 
asphalt surface of the right of carriageway 
benefiting lots 45, 46, 47, 48. 

Refer to comments under access, 
traffic and transport heading of this 
report. The existing and proposed lots 
do enjoy a right of carriage over the 
existing battle-axe handles. 

The additional proposed access to lot 102 
from the southern right of carriageway will 
create limited turning space and parking 

The construction of the access handle 
to proposed Lot 102 will assist with 
vehicular movements even though 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/03/2019 

Item 10 

Page 286 

Submission Issue/Summary Planning Comment/Response 

issues for existing residents. It’s a small 
lot and stormwater, tree removal, 
sediment control all need to be 
considered with the driveway access 
alongside the right of carriage way. All 
access should be from Hibiscus 
Crescent. 

there is a right to use the existing right 
of carriageway. Details surrounding 
stormwater and sediment control will 
be provided as part of construction 
certificate process and would need to 
be contained with the proposed lot 
boundary. 

The removal of the large trees prior to 
any building development would not be in 
the best interest if the residents or for 
flora and fauna in the area, particularly 
Koalas that frequent the area on a regular 
basis.  

Refer to detailed comments under the 
flora and fauna heading of this report. 

The 4m wide access to proposed lot 102 
will cause runoff that would undermine 
the right of carriageway and potentially 
inundate downstream properties. 
Extensive cut and retaining would be 
required for a driveway to a dwelling on 
the lot. The new lot and driveway would 
create unacceptable traffic congestion in 
the right of carriageway. 

This 4m wide access is no longer 
proposed. An additional access handle 
is now proposed direct to Hibiscus 
Crescent and will be required to be 
constructed under this application. 

It is considered that movement of 
proposed lot 102 boundary 4 metres into 
existing lot 54 to take advantage of the 
southern right of carriageway constitutes 
a new terms of easement to be drawn up.  

Refer to comments under access, 
traffic and transport heading of this 
report. The existing and proposed lots 
do enjoy rights of carriage over the 
existing battle-axe handles. 

Heavy construction traffic up the right of 
carriageway to build on proposed lot 102 
would cause considerable damage and 
inconvenience. It is understood Council 
may retain a bond for any damage 
caused to the right of carriageway.   

There is no building development 
proposed. An additional access handle 
is now proposed. Council would not 
hold a bond for any work on private 
land only subject work on Council land. 

Visual, acoustic, privacy, views and 
overshadowing are an issue now on 
proposed lot 102 and 103 due to future 
building potential.  

It is consider there is sufficient area on 
proposed Lot 102 to locate a house. 
These impact would be considered via 
a future application for a dwelling. 

Some comments regarding the health of 
trees in the ecology report are not true 
and the spotted gums are Koala food 
trees contrary to the report and are 
regularly used by Koalas.  

Refer to detailed comments under the 
flora and fauna heading of this report. 

Due to the increase in number of lots and 
boundary alterations, the benefit of the 
southern right of carriageway will need 
subsequent approval from the affected 
land owners. 

Refer to comments under access, 
traffic and transport heading of this 
report. The existing and proposed lots 
do enjoy a right of carriage over the 
existing battle-axe handles. 

The access to the proposed lots should 
come directly off Hibiscus Crescent and 
not the existing right of carriageways. 

Refer to comments under access, 
traffic and transport heading of this 
report. The existing and proposed lots 
do enjoy a right of carriage over the 
existing battle-axe handles. The 
construction of the access handle to 
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Submission Issue/Summary Planning Comment/Response 

proposed Lot 102 will assist with 
vehicular movements even though 
there is a right to use the existing right 
of carriageway. 

If Council is genuine in their efforts to 
protect our Koala population then Koala 
trees including the spotted gums should 
not be removed. Once the blocks are sold 
the new owners may wish to keep them 
and build around them. 

Refer to detailed comments under the 
flora and fauna heading of this report. 

 
Following concerns from Council staff surrounding the suitability of the site for a 
conventional three lot subdivision the application was subsequently amended to a 
two lot boundary adjustment. The amended application was re-exhibited and one 
further submission was received on behalf of six property owners. 
 
Key issues raised in the further submissions received and comments in response to 
these issues are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

Consideration of future use of the land 
should be given and it would be in the 
interest of all residents to extinguish both 
access points to the existing rights of 
carriageway to proposed lots 101 and 
102 and create new access to each lot 
from Hibiscus Crescent.   

Consideration can only be given to the 
application as lodged. The future use 
of the land would be subject to further 
application and subject assessment. 
 
The proposed lots have rights of 
carriageway over the existing battleaxe 
handles adjacent to their frontages, i.e. 
battleaxe handles located north and 
south of the development.  
 
Vehicle access to proposed Lot 102 is 
proposed via a further access handle. 
Construction of this additional handle 
shall be required as part of the 
subdivision works. 

The benefits of extinguishing and creating 
new access for the lots would be 
improved drainage direct to the street, 
reduced traffic flow in the narrow handles, 
reduce erosion and sediment control and 
reduce risk of damage to existing 
services.   

Noted. Council cannot deny the 
existing right of access to the lots. The 
requirement to construct the additional 
access handle for proposed Lot 102 
will alleviate some of these problems. 
The existing access to proposed Lot 
101 containing the existing house 
remain unchanged. 

While proposed lot 102 meets the 
minimum lot size standard its shape and 
location is not in keeping with adjoining 
properties and will lead to increased 
traffic flow in the carriageway with lack of 
parking due to the steep and small lot 
size.  

Proposed Lot 102 is 524.4m2 in area 
and exceeds the applicable minimum 
450m2 lot size standard. It is 
considered that there is sufficient area 
on the proposed lot to locate a house 
which would be considered via a future 
application. 
The construction of the access handle 
to proposed Lot 102 will assist with 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 13/03/2019 

Item 10 

Page 288 

Submission Issue/Summary Planning Comment/Response 

vehicular movements even though 
there is a right to use the existing right 
of carriageway.  

Any approval should require the 
construction of retaining walls to support 
the site and access points especially with 
the removal of the vegetation. There is a 
legal obligation on a land owner not to do 
anything on or in relation to land that 
removes the support provided by that 
land to other land. The retaining will 
improve and redirect stormwater and 
sediment currently entering the right of 
carriageway. 

The application is for a boundary 
adjustment only. The construction of 
the additional access handle may 
require retaining. These details will be 
provided as part of construction 
certificate process and would need to 
be contained with the proposed lot 
boundary. 

The two spotted gums on proposed lot 
102 need to be retained as they are 
regularly used as Koala refuge trees and 
are significant in this area. As indicated in 
photos attached to the submission. 

Refer to detailed comments under the 
flora and fauna heading of this report. 

The findings of the ecological impact 
assessment on page 24 are not indicative 
of the local area. A list of other bird/reptile 
species provided in the submission are 
also present on the site. 

Refer to detailed comments under the 
flora and fauna heading of this report. 

An alternate boundary adjustment design 
could retain/embrace the spotted gums 
and significant Koala habitat and 
associated flora and fauna without 
affecting the development potential of the 
site. 

Noted. Council is required to assess 
the proposal as lodged. Refer to 
detailed comments under the flora and 
fauna heading of this report. 

Traffic access, drainage and local 
amenity could also be retained and 
improved. 

Noted. Council is required to assess 
the proposal as lodged. The proposal 
is considered appropriate. 

(e) The Public Interest: 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
No development contributions applicable.  
 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
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The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 

Attachments 
 
1View. DA2018 - 322.1 Recommended Conditions 
2View. DA2018 - 322.1 Ecology Report 
3View. DA2018 - 322.1 Subdivision Plan 
4View. DA2018 - 322.1 Services Plan 
5View. DA2018 - 322.1 Tree Retentionremoval Plan 
6View. DA2018 - 322.1 Arborist Letter  
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