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Development Assessment Panel 
 

CHARTER 
 

 
 
 

1.0 OBJECTIVES 

 

To assist in managing Council's development assessment function by providing 
independent and expert determinations of development applications that fall outside 
of staff delegations. 

 

 

2.0 KEY FUNCTIONS 

 

 To review development application reports and conditions; 

 To determine development  applications  outside  of staff delegations; 

 To  refer development  applications to  Council for  determination  where necessary; 

 To provide a forum for objectors and applicants to make submissions on applications 
before  the Development Assessment Panel (DAP); 

 To maintain transparency in the determination of development applications. 

 

Delegated Authority of Panel 

 

Pursuant to Section 377 of the Local Government Act, 1993 delegation to: 

 Determine development applications under Part 4 of the Environmental Planning 
and Assessment Act 1979 having regard to the relevant environmental planning 
instruments, development control plans and Council policies. 

 Vary, modify or release restrictions as to use and/or covenants created by 
Section 88B instruments under the Conveyancing Act 1919 in relation to 
development applications for subdivisions being considered by the panel. 

 Determine Koala Plans of Management under State Environmental Planning 
Policy 44 - Koala Habitat Protection associated with development applications 
being considered by the Panel. 

 

Noting the trigger to escalate decision making to Council as highlighted in section 5.2. 

 

 

3.0 MEMBERSHIP 

 

3.1 Voting Members 

 

 Two independent external members. One of the independent external members to 



 

 

be the Chairperson. 

 Group Manager Development Assessment (alternate - Director Development & 
Environment or Development Assessment Planner) 

 

The independent external members shall have expertise in one or more of the following 
areas: planning, architecture, heritage, the environment, urban design, economics, traffic 
and transport, law, engineering, government and public administration. 

 

3.2 Non-Voting Members 

 

 Not applicable 

3.3 Obligations of members 

 

 Members must act faithfully and diligently and in accordance with this Charter. 

 Members must comply with Council's Code of Conduct. 

 Except as required to properly perform their duties, DAP members must not disclose 
any confidential information (as advised by Council) obtained in connection with the 
DAP functions. 

 Members will have read and be familiar with the documents and information 
provided by Council prior to attending a DAP meeting. 

 Members must act in accordance with Council's Workplace Health and Safety 

Policies and Procedures 

 External members of the Panel are not authorised to speak to the media on behalf 
of Council. Council officers that are members of the Committee are bound by the 
existing operational delegations in relation to speaking to the media. 

 Staff members shall not vote on matters before the Panel if they have been the 
principle author of the development assessment report. 

 

3.4 Member Tenure 

 

 The independent external members will be appointed for the term of four (4) years 
maximum in which the end of the tenure of these members would occur in a 
cascading arrangement. 

 

3.5 Appointment of members 
 

 The independent external members (including the Chair) shall be appointed by the 
General Manager following an external Expression of Interest process. 

 Staff members of the Panel are in accordance with this Charter. 

 

 

4.0 TIMETABLE OF MEETINGS 

 

 The Development Assessment Panel will generally meet on the 1st and 3rd 
Wednesday each month at 2.00pm at the Port Macquarie offices of Council. 

 Special Meetings of the Panel may be convened by the Director Development & 
Environment Services with three (3) days notice. 



 

 

 

 

5.0 MEETING PRACTICES 

 

5.1 Meeting Format 
 

 At all Meetings of the Panel the Chairperson shall occupy the Chair and preside. 
The Chair will be responsible for keeping of order at meetings. 

 Meetings shall be open to the   public. 

 The Panel will hear from applicants and objectors or their r e p r e s e n t a t i v e s . 

 Where considered necessary, the Panel will conduct site inspections which will be 
open to the public. 

 

5.2 Decision Making 
 

 Decisions are to be made by consensus. Where consensus is not possible on any 
item, that item is to be referred to Council for a decision. 

 All development applications involving a proposed variation to a development 
standard greater than 10% under Clause 4.6 of the Local Environmental Plan will be 
considered by the Panel and recommendation made to the Council for a decision. 

 
5.3 Quorum 
 

 All members (2 independent external members and 1 staff member) must be present 
at a meeting to form a quorum. 

 

5.4 Chairperson and Deputy Chairperson 
 

 Independent Chair (alternate, second independent member) 
 

5.5 Secretariat 

 

 The Director Development &n Environment is to be responsible for ensuring that the 
Panel has adequate secretariat support. The secretariat will ensure that the 
business paper and supporting papers are circulated at least three (3) days prior to 

each meeting. Minutes shall be appropriately approved and circulated to each 
member within three (3) weeks of a meeting being held. 

 The format of and the preparation and publishing of the Business Paper and 
Minutes shall be similar to the format for Ordinary Council Meetings. 

 

5.6 Recording of decisions 
 

 Minutes will record decisions and how each member votes for each item before the 
Panel. 

 

 



 

 

6.0 CONVENING OF “OUTCOME SPECIFIC” WORKING GROUPS 

 

Not applicable. 

 

 

7.0 CONFIDENTIALITY AND CONFLICT OF INTEREST 

 

 Members of the Panel must comply with the applicable provisions of Council’s Code 
of Conduct. It is the personal responsibility of members to comply with the standards 
in the Code of Conduct and regularly review their personal circumstances with this 
in mind. 

 Panel members must declare any conflict of interests at the start of each meeting or 
before discussion of a relevant item or topic. Details of any conflicts of interest 
should be appropriately minuted. Where members are deemed to have a real or 

perceived conflict of interest, it may be appropriate they be excused from 
deliberations on the issue where the conflict of interest may exist. A Panel meeting 
may be postponed where there is no quorum. 

 

 

8.0 LOBBYING 

 

 All members and applicants are to adhere to Council’s Lobbying policy. Outside of 
scheduled Development Assessment Panel meetings, applicants, their 

representatives, Councillors, Council staff and the general public are not to lobby 
Panel members via meetings, telephone conversations, correspondence and the 
like. Adequate opportunity will be provided at Panel inspections or meetings for 
applicants, their representatives and the general public to make verbal submissions 
in relation to Business Paper items. 



 

 

Development Assessment Panel 
 

ATTENDANCE REGISTER 
 
 

 
Member 

23/10/19 13/11/19 27/11/19 11/12/19 22/01/20 12/02/20 

Paul Drake  Cancelled    

Robert Hussey      

David Crofts 
(alternate member) 

     

Dan Croft 
(Group Manager Development Assessment) 
(alternates) 
- Development Assessment Planner 

     
 

 



 
Key:  =  Present 
 A  =  Absent With Apology 
 X  =  Absent Without Apology 
 
 

Meeting Dates for 2020 
 

22/01/2020 Function Room 2:00pm 

12/02/2020 Function Room 2:00pm 

26/02/2020 Function Room 2:00pm 

11/03/2020 Function Room 2:00pm 

25/03/2020 Function Room 2:00pm 

8/04/2020 Function Room 2:00pm 

22/04/2020 Function Room 2:00pm 

13/05/2020 Function Room 2:00pm 

27/05/2020 Function Room 2:00pm 

10/06/2020 Function Room 2:00pm 

24/06/2020 Function Room 2:00pm 

8/07/2020 Function Room 2:00pm 

22/07/2020 Function Room 2:00pm 

12/08/2020 Function Room 2:00pm 

26/08/2020 Function Room 2:00pm 

9/09/2020 Function Room 2:00pm 

30/09/2020 Function Room 2:00pm 

14/10/2020 Function Room 2:00pm 

28/10/2020 Function Room 2:00pm 

11/11/2020 Function Room 2:00pm 

25/11/2020 Function Room 2:00pm 

16/12/2020 Function Room 2:00pm 
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Items of Business 

 
 

Item Subject Page 

 
01 Acknowledgement of Country ................................................................................... 8 

02 Apologies ................................................................................................................... 8 

03 Confirmation of Minutes ............................................................................................ 8 

04 Disclosures of Interest ............................................................................................. 14 

05 DA2019 - 137.1 Alterations and Additions to Dwelling at Lot 33 DP 
18138, No. 7 Arncliffe Avenue, Port Macquarie ...................................................... 18 

06 DA2019 - 215.1 - Residential Flat Building Including Clause 4.6 
Objection to Clause 4.3 (Height of Buildings) Under the Port Macquarie 
Hastings Local Environmental Plan 2011 at Lot 22 DP38266, No. 5 
Gray Street .............................................................................................................. 45 

07 DA2019 - 608.1 - Staged Childcare Centre and Manager’s Residence 
at Lot 46 DP 1230717, Seaside Drive Lake Cathie .............................................. 104 

08 DA2019 - 847.1 Home Business at Lot 3 DP 271063, No.39 Wedgetail 
Drive, Kew ............................................................................................................. 247   

09 General Business 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 12 
February 2020 be confirmed. 

 



MINUTES 
Development Assessment Panel Meeting 

 12/02/2020 
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PRESENT 
 
Members:  

Paul Drake 
Robert Hussey 
Dan Croft 
 
Other Attendees: 
Grant Burge 

Chris Gardiner 
Steven Ford 
Ben Roberts 
 
 
 

The meeting opened at 2:00pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

Nil. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 22 January 2020 
be confirmed. 
 
 



MINUTES 
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04 DISCLOSURES OF INTEREST 
 

Robert Hussey declared a Non-Pecuniary - Less than Significant Interest in Item 06 - 
DA2019 - 425.1 Residential Flat Building and Strata Subdivision including Clause 4.6 
Objection to Clause 4.3 (Height of Buildings) of the Port Macquarie Hastings Local 
Environmental Plan 2011,at Lot 12 DP122329, No. 50 William Street, Port Macquarie, in 
regard to reference to a matter in the NSW LEC (King v Gosford CC) mentioned in the 
assessment report.   Mr Hussey gets no financial or other benefit in this decision making.  
Each application is assessed on its merits depending the individual facts and 
circumstances presented.  On this basis Mr Hussey will remain in the room and participate 
in the Panel’s determination. 
 
 
 

05 DA2018 - 837.1 ALTERATIONS AND ADDITIONS TO DWELLING AT LOT 373 
DP 236950, NO 39 VENDUL CRESCENT, PORT MACQUARIE 

Speakers: 
Penelope Short (o) 
Derek Collins (applicant) 
Michele Nocelli 
 

 

CONSENSUS: 

That DA2018 - 837.1 for Additions to Dwelling at Lot 373, DP 236950, No. 39 Vendul 
Crescent, Port Macquarie, be determined by granting consent subject to the recommended 
conditions. 
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06 DA2019 - 425.1 RESIDENTIAL FLAT BUILDING AND STRATA SUBDIVISION 
INCLUDING CLAUSE 4.6 OBJECTION TO CLAUSE 4.3 (HEIGHT OF 
BUILDINGS) OF THE PORT MACQUARIE HASTINGS LOCAL 
ENVIRONMENTAL PLAN 2011,AT LOT 12 DP122329, NO. 50 WILLIAM 
STREET, PORT MACQUARIE 

Mr Robert Hussey declared a Non-Pecuniary - Less than Significant Interest in this item 
and remained in the room and took part in the discussion and voting thereon. 

Dan Croft tabled the Clause 4.6 Justification report prepared by the applicant that 
supported the application noting that the report was not attached to the business papers.  

The Chair confirmed that this report was being considered as part of the decision making 
process. 

Speaker: 
Ken Stratton (o) 
 

CONSENSUS: 

That DA 2019-425.1 for a Residential Flat Building and Strata Subdivision including Clause 
4.6 Objection to Clause 4.3 (Height of Building) of the Port Macquarie Hastings Local 
Environmental Plan 2011 at Lot 12, DP 1222329, No. 50 William Street, Port Macquarie, 
be determined by granting consent subject to the recommended conditions and as 
amended below: 

 Amend condition B(12) to read: ‘Prior to the issue of the Construction Certificate, a 
dilapidation report shall be prepared by a suitably qualified person for buildings on 
adjoining properties.  Such report shall be furnished to the Principal Certifying 
Authority and adjoining property owners.’ 

 
 

07 DA2019 - 506.1 2 LOT SUBDIVISION INCLUDING CLAUSE 4.6 OBJECTION TO 
CLAUSE 4.1 (LOT SIZE) AND CLAUSE 4.4 (FLOOR SPACE RATIO) OF THE 
PORT MACQUARIE-HASTINGS LOCAL ENVIRONMENTAL PLAN 2011 AND 
ALTERATIONS AND ADDITIONS TO EXISTING DWELLING AT LOT 113 DP 
754405, NO. 2 ARNOTT STREET, LAURIETON 

Speakers: 
Michelle Chapman (applicant) 

 

CONSENSUS: 

That it be recommended to Council that DA2019 - 506.1 for a 2 Lot Subdivision including 
Clause 4.6 Objection to Clause 4.1 (Lot Size) and Clause 4.4 (Floor Space Ratio) of the 
Port Macquarie-Hastings Local Environmental Plan 2011 and Alterations and Additions to 
Existing Dwelling at Lot 113, DP 754405, No. 2 Arnott Street, Laurieton, be determined by 
granting consent subject to the recommended conditions and as amended below: 

 Additional condition in Section E of the consent to read: “Prior to release of 
subdivision certificate an amended approval to operate the caravan park is to be 
submitted to and approved by Council.” 
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08 DA2019 - 744.1 PART CHANGE OF USE (PHARMACY TO TAKE AWAY FOOD 
AND DRINK PREMISES) AND INTERNAL FIT OUT AT LOT 1 DP 831145, 
NO.140 PACIFIC DRIVE, PORT MACQUARIE 

Dan Croft tabled a submission from Jennifer Reilley dated 5 February 2020. 

Speakers: 
Jennifer Reilley (o) 
Michelle love (applicant) 

 

CONSENSUS: 

That DA2019 - 744.1 for a part change of use (pharmacy to take away food and drink 
premises) and internal fit out at Lot 1, DP 831145, No. 140 Pacific Drive, Port Macquarie, 
be determined by granting consent subject to the recommended conditions and as 
amended below: 

Amend condition F(4) to read: ‘Hours of operation of the development, including deliveries, 
are restricted to the following hours: 

-  7am to 7pm – Seven days a week’ 
 
 

09 DA2019 - 796.1 BOUNDARY ADJUSTMENT INCLUDING CLAUSE 4.6 
VARIATION TO CLAUSE 4.1 (MINIMUM SUBDIVISION LOT SIZE) OF THE PORT 
MACQUARIE-HASTINGS LOCAL ENVIRONMENTAL PLAN 2011 AT LOT 1 DP 
331765, 5071 OXLEY HIGHWAY AND LOT 1 DP 434372, 39 HENRY STREET, 
LONG FLAT 

CONSENSUS: 

That it be recommended to Council that DA 2019 - 796.1 for a boundary adjustment 
including clause 4.6 variation to clause 4.1 (minimum subdivision lot size) of the Port 
Macquarie-Hastings Local Environmental Plan 2011 at Lot 1 DP 331765, No 5071 Oxley 
Highway and Lot 1 DP 434372, No. 39 Henry Street, Long Flat, be determined by granting 
consent subject to the recommended conditions. 
  
 

10 GENERAL BUSINESS 

Nil. 
  
 

The meeting closed at 3:00pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 

 
Name of Meeting: 
 

 
Meeting Date: 
 

 
Item Number: 
 

 
Subject: 
 

 
I, the undersigned, hereby declare the following interest: 
 
 Pecuniary: 

 Take no part in the consideration and voting and be out of sight of the 
meeting. 

 
 Non-Pecuniary – Significant Interest: 

 Take no part in the consideration and voting and be out of sight of the 
meeting. 

 
 Non-Pecuniary – Less than Significant Interest: 

 May participate in consideration and voting. 
 

 
For the reason that:   
 
 
 
 

 
Name: 
 
Signed: 
 

 
Date: 

 
Please submit to the Governance Support Officer at the Council Meeting. 
 
(Refer to next page and the Code of Conduct)  
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Pecuniary Interest 
 
4.1 A pecuniary interest is an interest that you have in a matter because of a reasonable likelihood or expectation of appreciable 

financial gain or loss to you or a person referred to in clause 4.3. 
4.2 You will not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not reasonably be 

regarded as likely to influence any decision you might make in relation to the matter, or if the interest is of a kind specified in 
clause 4.6. 

4.3 For the purposes of this Part, you will have a pecuniary interest in a matter if the pecuniary interest is: 
(a) your interest, or 
(b) the interest of your spouse or de facto partner, your relative, or your partner or employer, or 
(c) a company or other body of which you, or your nominee, partner or employer, is a shareholder or member. 

4.4 For the purposes of clause 4.3: 
(a) Your “relative” is any of the following: 

i) your parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child  
ii) your spouse’s or de facto partner’s parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or 

adopted child 
iii) the spouse or de facto partner of a person referred to in paragraphs (i) and (i) 

(b) “de facto partner” has the same meaning as defined in section 21C of the Interpretation Act 1987. 
4.5 You will not have a pecuniary interest in relation to a person referred to in subclauses 4.3(b) or (c) 

(a) if you are unaware of the relevant pecuniary interest of your spouse, de facto partner, relative, partner, employer or company or 
other body, or 

(b) just because the person is a member of, or is employed by, a council or a statutory body, or is employed by the Crown, or 
(c) just because the person is a member of, or a delegate of a council to, a company or other body that has a pecuniary interest in 

the matter, so long as the person has no beneficial interest in any shares of the company or body. 
 

Non-Pecuniary 
 

5.1 Non-pecuniary interests are private or personal interests a council official has that do not amount to a pecuniary interest as 
defined in clause 4.1 of this code. These commonly arise out of family or personal relationships, or out of involvement in 
sporting, social, religious or other cultural groups and associations, and may include an interest of a financial nature. 

5.2 A non-pecuniary conflict of interest exists where a reasonable and informed person would perceive that you could be 
influenced by a private interest when carrying out your official functions in relation to a matter. 

5.3 The personal or political views of a council official do not constitute a private interest for the purposes of clause 5.2. 

5.4 Non-pecuniary conflicts of interest must be identified and appropriately managed to uphold community confidence in the 
probity of council decision-making. The onus is on you to identify any non-pecuniary conflict of interest you may have in 
matters that you deal with, to disclose the interest fully and in writing, and to take appropriate action to manage the conflict 
in accordance with this code. 

5.5 When considering whether or not you have a non-pecuniary conflict of interest in a matter you are dealing with, it is always 
important to think about how others would view your situation. 

Managing non-pecuniary conflicts of interest 

5.6 Where you have a non-pecuniary conflict of interest in a matter for the purposes of clause 5.2, you must disclose the relevant 
private interest you have in relation to the matter fully and in writing as soon as practicable after becoming aware of the non-
pecuniary conflict of interest and on each occasion on which the non-pecuniary conflict of interest arises in relation to the 
matter. In the case of members of council staff other than the general manager, such a disclosure is to be made to the staff 
member’s manager. In the case of the general manager, such a disclosure is to be made to the mayor. 

5.7 If a disclosure is made at a council or committee meeting, both the disclosure and the nature of the interest must be 
recorded in the minutes on each occasion on which the non-pecuniary conflict of interest arises. This disclosure constitutes 
disclosure in writing for the purposes of clause 5.6. 

5.8 How you manage a non-pecuniary conflict of interest will depend on whether or not it is significant.  

5.9 As a general rule, a non-pecuniary conflict of interest will be significant where it does not involve a pecuniary interest for the 
purposes of clause 4.1, but it involves: 
a) a relationship between a council official and another person who is affected by a decision or a matter under 

consideration that is particularly close, such as a current or former spouse or de facto partner, a relative for the 
purposes of clause 4.4 or another person from the council official’s extended family that the council official has a close 
personal relationship with, or another person living in the same household  

b) other relationships with persons who are affected by a decision or a matter under consideration that are particularly close, such 
as friendships and business relationships. Closeness is defined by the nature of the friendship or business relationship, the 
frequency of contact and the duration of the friendship or relationship. 

c) an affiliation between the council official and an organisation (such as a sporting body, club, religious, cultural or charitable 
organisation, corporation or association) that is affected by a decision or a matter under consideration that is particularly strong. 
The strength of a council official’s affiliation with an organisation is to be determined by the extent to which they actively 
participate in the management, administration or other activities of the organisation. 

d) membership, as the council’s representative, of the board or management committee of an organisation that is affected by a 
decision or a matter under consideration, in circumstances where the interests of the council and the organisation are potentially 
in conflict in relation to the particular matter  

e) a financial interest (other than an interest of a type referred to in clause 4.6) that is not a pecuniary interest for the purposes of 
clause 4.1 

f) the conferral or loss of a personal benefit other than one conferred or lost as a member of the community or a broader class of 
people affected by a decision. 

5.10 Significant non-pecuniary conflicts of interest must be managed in one of two ways: 
a) by not participating in consideration of, or decision making in relation to, the matter in which you have the significant non-

pecuniary conflict of interest and the matter being allocated to another person for consideration or determination, or 
b) if the significant non-pecuniary conflict of interest arises in relation to a matter under consideration at a council or committee 

meeting, by managing the conflict of interest as if you had a pecuniary interest in the matter by complying with clauses 4.28 and 
4.29. 

5.11 If you determine that you have a non-pecuniary conflict of interest in a matter that is not significant and does not require 
further action, when disclosing the interest you must also explain in writing why you consider that the non-pecuniary conflict 
of interest is not significant and does not require further action in the circumstances. 

5.12 If you are a member of staff of council other than the general manager, the decision on which option should be taken to 
manage a non-pecuniary conflict of interest must be made in consultation with and at the direction of your manager. In the 
case of the general manager, the decision on which option should be taken to manage a non-pecuniary conflict of interest 
must be made in consultation with and at the direction of the mayor. 

5.13 Despite clause 5.10(b), a councillor who has a significant non-pecuniary conflict of interest in a matter, may participate in a 
decision to delegate consideration of the matter in question to another body or person. 

5.14 Council committee members are not required to declare and manage a non-pecuniary conflict of interest in accordance with 
the requirements of this Part where it arises from an interest they have as a person chosen to represent the community, or as 
a member of a non-profit organisation or other community or special interest group, if they have been appointed to represent 
the organisation or group on the council committee.  
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
This form must be completed using block letters or typed. 
If there is insufficient space for all the information you are required to disclose, 
you must attach an appendix which is to be properly identified and signed by you. 

 
By 
[insert full name of councillor] 

 

In the matter of 
[insert name of environmental 
planning instrument] 

 

Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
Address of the affected principal place of 
residence of the councillor or an 
associated person, company or body 
(the identified land) 

 

Relationship of identified land to 
councillor 
[Tick or cross one box.] 

 The councillor has interest in the land 
(e.g. is owner or has other interest arising 
out of a mortgage, lease, trust, option or 
contract, or otherwise). 

 An associated person of the councillor 
has an interest in the land. 

 An associated company or body of the 
councillor has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTEREST1 
 
Nature of land that is subject to a 
change 
in zone/planning control by proposed 
LEP (the subject land 2 
[Tick or cross one box] 

 The identified land. 
 Land that adjoins or is adjacent to or is 

in proximity to the identified land. 

Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning 
control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of 
zone/planning control on councillor or 
associated person 
[Tick or cross one box] 

 Appreciable financial gain. 
 Appreciable financial loss. 

[If more than one pecuniary interest is to be declared, reprint the above box and fill in for each 
additional interest] 
 
 
 
Councillor’s Signature:  ……………………………….   Date:  ……………….. 
 

This form is to be retained by the council’s general manager and included in full in the minutes of the 
meeting 

Last Updated: 3 June 2019  
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under clause 4.36(c) of the Model Code of Conduct for Local 
Councils in NSW (the Model Code of Conduct).  
 
The special disclosure must relate only to a pecuniary interest that a councillor has in 
the councillor’s principal place of residence, or an interest another person (whose 
interests are relevant under clause 4.3 of the Model Code of Conduct) has in that 
person’s principal place of residence.  
 
Clause 4.3 of the Model Code of Conduct states that you will have a pecuniary 
interest in a matter because of the pecuniary interest of your spouse or your de facto 
partner or your relative or because your business partner or employer has a 
pecuniary interest. You will also have a pecuniary interest in a matter because you, 
your nominee, your business partner or your employer is a member of a company or 
other body that has a pecuniary interest in the matter.  
 
“Relative” is defined by clause 4.4 of the Model Code of Conduct as meaning your, 
your spouse’s or your de facto partner’s parent, grandparent, brother, sister, uncle, 
aunt, nephew, niece, lineal descendant or adopted child and the spouse or de facto 
partner of any of those persons. 
 
You must not make a special disclosure that you know or ought reasonably to know 
is false or misleading in a material particular. Complaints about breaches of these 
requirements are to be referred to the Office of Local Government and may result in 
disciplinary action by the Chief Executive of the Office of Local Government or the 
NSW Civil and Administrative Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting at which the special disclosure is being made. The 
completed form must be tabled at the meeting. Everyone is entitled to inspect it. The 
special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
1 Clause 4.1 of the Model Code of Conduct provides that a pecuniary interest is an interest that a person has in a 
matter because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A person 
does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not reasonably 
be regarded as likely to influence any decision the person might make in relation to the matter, or if the interest is of a 
kind specified in clause 4.6 of the Model Code of Conduct. 
2 A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in proximity to 
land in which a councillor or a person, company or body referred to in clause 4.3 of the Model Code of Conduct has a 
proprietary interest  
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Item: 05 
 
Subject: DA2019 - 137.1 ALTERATIONS AND ADDITIONS TO DWELLING AT 

LOT 33 DP 18138, NO. 7 ARNCLIFFE AVENUE, PORT MACQUARIE 

Report Author: Development Assessment Planner, Steven Ford 
 

 
 

Applicant: Encompass Drafting 

Owner: J A & K L Looby 

Estimated Cost: $140,000 

Parcel no: 681 

Alignment with Delivery Program 

4.3.1 Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 

RECOMMENDATION 

That DA2019 - 137.1 for alterations and additions to dwelling at Lot 33, DP 
18138, No. 7 Arncliffe Avenue, Port Macquarie, be determined by granting 
consent subject to the recommended conditions. 

Executive Summary 
 

This report considers a development application for alterations and additions at the 
subject site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, 2 submissions were received. 
 
The proposal has been amended during the assessment of the application. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact.  
 
This report recommends that the development application be approved subject to the 
attached conditions. 
 
 
1. BACKGROUND 
 
Existing Sites Features and Surrounding Development 
 
The site has an area of 441m2. 
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The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
2. DESCRIPTION OF DEVELOPMENT 
 
The proposal is for alterations and additions to an existing dwelling. The original 
proposal submitted included a zero lot side setback and a zero rear setback. 
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However, through the assessment process the development has been amended to 
include a side setback achieving the minimum requirements and a rear setback 
achieving the objectives of the Development Control Plan. 
 
Refer to Attachment 2 at the end of this report for plans of the proposed 
development. 
 
Application Chronology 
 

 4 March 2019 - Application lodged. 

 18 March 2019 to 1 April 2019 - Neighbour notification. 

 28 March 2019 - Additional information requested. 

 2 October 2019 - Additional information submitted including amended plans and 
Clause 4.6 objection submitted. 

 17 October 2019 - Further additional information requested. 

 20 December 2019 - Submission received 

 9 October 2019 - Additional information submitted including amended plans and 
justification. 

 15 January 2020 - Onsite meeting with Applicant and Owner 

 20 January 2020 - Amended plans and additional information submitted by 
Applicant. 

 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required.  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development and proposed stormwater controls, 
the proposal will be unlikely to have any adverse impact on existing aquaculture 
industries. 
 
State Environmental Planning Policy (Coastal Management) 2018 
 
The site is located within a coastal environment area. 
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In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
Having regard to clauses 13 of the SEPP the proposed development is not 
considered likely to result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, 
hydrological (surface and groundwater) and ecological environment; 

b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impacts on marine vegetation, native vegetation and fauna 
and their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on marine vegetation, native vegetation and fauna 
and their habitats, undeveloped headlands and rock platforms; 

e) any adverse impact on Aboriginal cultural heritage, practices and places; 
f) any adverse impacts on the cultural and built environment heritage; 
g) any adverse impacts the use of the surf zone;  
h) any adverse impact on the visual amenity and scenic qualities of the 

coast, including coastal headlands; 
i) overshadowing, wind funnelling and the loss of views from public places 

to foreshores; 
j) any adverse impacts on existing public open space and safe access to 

and along the foreshore, beach, headland or rock platform for members 
of the public, including persons with a disability. 

 
The bulk, scale and size of the proposed development is compatible with the 
surrounding coastal and built environment. The site is predominately cleared and 
located within an area zoned for residential purposes. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate has been submitted demonstrating that the proposal will comply 
with the requirements of the SEPP. It is recommended that a condition be imposed to 
ensure that the commitments are incorporated into the development and certified at 
Occupation Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2, the subject site is zoned R1 General Residential. In accordance 
with clause 2.3(1) and the R1 zone landuse table, the dwelling (or ancillary 
structure to a dwelling) is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community.  

o To provide for a variety of housing types and densities.  

o To enable other land uses that provide facilities or services to meet the 

day to day needs of residents. 
 
In accordance with Clause 2.3(2), the proposal is consistent with the zone 
objectives as it is a permissible landuse and consistent with the established 
residential locality. 
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 Clause 2.7, the demolition requires consent as it does not fit within the 
provisions of SEPP (Exempt and Complying Development Codes) 2008. 

 Clause 4.3, the maximum overall height of the building additions above ground 
level (existing) is 5.7 m, which complies with the standard height limit of 11.5 m 
applying to the site. 

 Clause 4.4, the floor space ratio of the proposal is 0.5:1.0, which complies with 
the maximum 0.65:1 floor space ratio applying to the site. 

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.13, satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development. 

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force 
 
Port Macquarie-Hastings Development Control Plan 2013 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

3.2.2.1 Ancillary development: 
• 4.8m max. height 
• Single storey 
• 60m2 max. area 
• 100m2 for lots >900m2 
• 24 degree max. roof pitch 
• Not located in front 

setback 

Water tank is appropriately 
located. 
 
Proposed ground floor 
storage and laundry area is 
not greater than 60m2 

Yes 

3.2.2.2 Articulation zone: 
• Min. 3m front setback 
• An entry feature or portico 
• A balcony, deck, patio, 

pergola, terrace or 
verandah 

• A window box treatment 
• A bay window or similar 

feature 
• An awning or other 

feature over a window 
• A sun shading feature 

No elements within the 
articulation zone. 
 

N/A 

Front setback (Residential 
not R5 zone): 
• Min. 6.0m classified road 
• Min. 4.5m local road  
• Min. 3.0m secondary road  
• Min. 2.0m Laneway 

Front building line setback is 
existing and remains 
unchanged 

N/A 

3.2.2.3 Garage 5.5m min. and 1m 
behind front façade. 

No changes to off street car 
parking 

N/A 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

Garage door recessed 
behind building line or 
eaves/overhangs provided 

 

6m max. width of garage 
door/s and 50% max. width of 
building 

N/A N/A 

Driveway crossover 1/3 max. 
of site frontage and max. 
5.0m width 

Driveway crossing is existing 
and will remain unchanged. 

Yes 

3.2.2.4 4m min. rear setback. 
Variation subject to site 
analysis and provision of 
private open space 

920mm rear setback 
proposed. Which is 
considered a 76% variation. 
See justification below. 

No* but 
acceptable 

3.2.2.5 Side setbacks: 

 Ground floor = min. 0.9m 

 First floors & above = min. 
3m setback or where it 
can be demonstrated that 
overshadowing not 
adverse = 0.9m min. 

 Building wall set in and 
out every 12m by 0.5m 

The minimum side setback 
requirements are complied 
with, see justification below. 
The building wall is a 
maximum 11.2m long, 
satisfactorily addressing the 
objective of this development 
provision. 
 
The eastern side setback for 
the additions are acceptable 
as no adverse 
overshadowing impacts will 
result to the eastern 
neighbouring properties. 

Yes 

3.2.2.6 35m2 min. private open 
space area including a 
useable 4x4m min. area, 
which has 5% max. grade 

The dwelling contains 35m² 
open space in one area 
including a useable 4m x 4m 
space. 

Yes 

3.2.2.7 Front fences: 

 If solid 1.2m max height 
and front setback 1.0m  
with landscaping 

 3x3m min. splay for 
corner sites 

 Fences >1.2m to be 1.8m 
max. height for 50% or 
6.0m max. length of 
street frontage with 25% 
openings 

 0.9x0.9m splays adjoining 
driveway entrances  

No fences proposed as part 
of this application. 

N/A 

3.2.2.8 Front fences and walls to 
have complimentary 
materials to context 
No chain wire, solid timber, 

N/A  
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

masonry or solid steel front 
fences 

3.2.2.10 Privacy: 

 Direct views between 
living areas of adjacent 
dwellings screened when 
within 9m radius of any 
part of window of 
adjacent dwelling and 
within 12m of private 
open space areas of 
adjacent dwellings. ie. 
1.8m fence or privacy 
screening which has 25% 
max. openings and is 
permanently fixed 

 Privacy screen required if 
floor level > 1m height, 
window side/rear setback 
(other than bedroom) is 
less than 3m and sill 
height less than 1.5m  

 Privacy screens provided 
to balconies/verandahs 
etc which have <3m 
side/rear setback and 
floor level height >1m 

The development will not 
compromise privacy to 
directly adjoining properties 
due to a combination of lack 
of windows overlooking both 
side and rear boundaries, 
having high sill windows that 
face side boundaries, limiting 
living areas that face 
adjoining living areas and 
open space. 

Yes 

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic 
principles of Crime Prevention 
Through Environmental 
Design guideline 

No concealment or 
entrapment areas proposed. 
Adequate casual 
surveillance available. 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m 
outside the perimeter of the 
external building walls 

Cut and fill <1.0m change 
1m outside the perimeter of 
the external building walls 

Yes 

2.3.3.2 1m max. height retaining 
walls along road frontage 

None proposed N/A 

Any retaining wall >1.0 in 
height to be certified by 
structure engineer 

No retaining wall likely >1m  
 

N/A 

Combination of retaining wall 
and front fence height max 
1.8m, max length 6.0m or 
30% of frontage, fence 
component 25% transparent, 
and splay at corners and 
adjacent to driveway 

No retaining wall front fence 
combination proposed. 

N/A 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.3.3.8 Removal of hollow bearing 
trees  

No native trees proposed to 
be removed.  

N/A 

2.6.3.1 Tree removal (3m or higher 
with 100m diameter trunk at 
1m above ground level and 
3m from external wall of 
existing dwelling) 

2x trees proposed to be 
removed from pool area, 
these are considered non-
compliant for the existing 
pool barrier and are required 
to be removed. 

N/A 

2.4.3 Bushfire risk, Acid sulphate 
soils, Flooding, 
Contamination, Airspace 
protection, Noise and 
Stormwater 

Refer to main body of report.  

2.5.3.2 New accesses not permitted 
from arterial or distributor 
roads 

No new access proposed to 
arterial or distribution road.  

N/A 

Driveway crossing/s minimal 
in number and width including 
maximising street parking 

Existing driveway N/A 

2.5.3.3 Parking in accordance with 
Table 2.5.1. 
1 space per single dwelling 
(behind building line) 

No change to existing Yes 

2.5.3.11 Section 94 contributions Refer to main body of report.  

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking areas  Single dwelling only with 1 
domestic driveway. No 
specific landscaping 
requirements 
recommended. 

N/A 

2.5.3.14 Sealed driveway surfaces 
unless justified 

Existing sealed driveway. Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or 
‘parking area’ shall be 5% 
grade with transitions of 2m 
length 

No changes to existing 
driveway.  

N/A 

2.5.3.17 Parking areas to be designed 
to avoid concentrations of 
water runoff on the surface. 

Single dwelling only with 1 
domestic driveway. 

Yes 

 
The proposal seeks to vary Development Provision relating to 3.2.2.4 - 4m minimum 
rear setback. Variation subject to site analysis and provision of private open space 
 
The relevant objectives are: 

 To allow adequate natural light and ventilation between dwellings/buildings 
and to private open space areas. 

 To provide useable yard areas and open space. 

Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 
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 Council may consider varying rear setback requirements where it is 
demonstrated that the private open space could achieve better solar access 
between the building and the side setback. 

 The existing private open space, including both rear verandah and pool area, 
maintains solar access. 

 The proposed rear setback is 900mm, which encroaches the standard rear 
setback provision for a 4.65m length (30%) of the rear boundary. 

 A 4m setback for the western side setback for the equivalent length of the 
rear boundary has been provided to achieve solar access, natural ventilation 
and separation. 

 The proposed rear setback variation does not adversely overshadow 
neighbouring primary living areas and private open space. 

 The proposed additions, at a height of 5.7m, are well under the zone’s 
maximum building height standard of 11.5m. 

 There are no windows proposed overlooking the rear boundary, which could 
result in adverse privacy impacts to the northern neighbouring property. 

 
Based on the above assessment, the variation proposed to the provisions of the DCP 
are considered acceptable and the relevant objectives have been satisfied. 
Cumulatively, the variations do not amount to an adverse impact or a significance 
that would justify refusal of the application. 
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4 

 
No planning agreement has been offered or entered into relating to the site. 
 
iv) Any matters prescribed by the Regulations 
 
Demolition of buildings AS 2601 - Clause 92 
 
Demolition of the existing sections of building on the site is capable of compliance 
with this Australian Standard and is recommended to be conditioned. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and Setting 
The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties or the public domain. 
 
The proposal is considered to be compatible with other residential development in 
the locality and adequately addresses planning controls for the area. 
 
The proposal does not have a significant adverse impact on existing view sharing. 
 
The proposal does not have significant adverse lighting impacts. 
 
There are no significant adverse privacy impacts. 
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There is no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June. 
 
 
 
Access, Traffic and Transport 
The proposal will be unlikely to have any adverse impacts in terms access, transport 
and traffic. The existing road network will satisfactorily cater for any increase in traffic 
generation as a result of the development. 
 
Water Supply Connection 
Service available – details required with S.68 application. 
 
Sewer Connection 
Service available – details required with S.68 application. 
 
Stormwater 
Service available – details required with S.68 application. 
 
Other Utilities  
Telecommunication and electricity services are available to the site. 
 
Heritage  
This site does not contain or adjoin any known heritage item or site of significance. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any native vegetation and therefore does not trigger the biodiversity offsets scheme.  
Part 7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 
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Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. 
 
 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
 
Bushfire 
The site is not identified as being bushfire prone. 
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative Impacts 
The proposed development is not expected to have any adverse cumulative impacts 
on the natural or built environment or the social and economic attributes of the 
locality. 
 
(c) The suitability of the site for the development 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
Site constraints of have been adequately addressed and appropriate conditions of 
consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations 
 
Two (2) written submissions were received following public exhibition of the 
application. Copies of the written submissions have been provided separately to 
members of the DAP. 
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Key issues raised in the submissions received and comments are provided as 
follows: 
 

Submission Issue/Summary Planning Comment/Response 

Noise from Pool area and Deck The development is a single family home. The 
areas identified are existing. The Deck and Pool 
area comply with the development provisions of 
the Development Control Plan 2013. There are 
no identifiable adverse impacts. 

The extension to the building is 
bringing living areas directly to 
the boundary of the fence and 
living noise will impact 
adjoining neighbours.  

During the assessment, the proposed plans have 
been amended to provide minimum side and rear 
setbacks. Shadow diagrams have also been 
provided indicating no adverse solar impacts to 
adjoining primary living areas. This has been 
addressed earlier in this report. 

The houses build along 
Arncliffe Avenue overshadow 
the houses in Hill Street. 

Shade diagrams have demonstrated that no 
adjoining Hill Street neighbours will be 
overshadowed by this development. 

Noise insulation should be 
mandatory 

All ancillary structures are appropriately located. 
 
Building Code of Australia will be applied at 
Construction Certificate stage. 

Object to a building being 
constructed as part of a fence 
line, as it would have great 
reservations about the said 
building impinging on the 4m 
rear setback requirements of 
the Development Control Plan 
2013 and additionally from the 
point of view of access for 
repairs, maintenance, fire 
safety and privacy 

The objectives and development provisions of 
section 3.2.2.5 of the DCP 2013 have been 
adequately addressed earlier in this report.  

 
(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and will not adversely 
impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Development contributions will not be required under S64/S7.11 for the following 
reasons: 

 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
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The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 
Attachments 
 
1⇩ . DA2019 - 137.1 Recommended Conditions 
2⇩ . DA2019 - 137.1 Plans  
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Item: 06 
 
Subject: DA2019 - 215.1 - RESIDENTIAL FLAT BUILDING INCLUDING 

CLAUSE 4.6 OBJECTION TO CLAUSE 4.3 (HEIGHT OF BUILDINGS) 
UNDER THE PORT MACQUARIE HASTINGS LOCAL 
ENVIRONMENTAL PLAN 2011 AT LOT 22 DP38266, NO. 5 GRAY 
STREET 

Report Author: Development Assessment Planner, Beau Spry 
 

 
 

Applicant: D & R Enterprises Pty Ltd T/A EF Building Solutions 

Owner: Phil Rose 

Estimated Cost: $830,000 

Parcel no: 7936 

Alignment with Delivery Program 

4.3.1 Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 

RECOMMENDATION 

That it be recommended to Council that DA2019-215.1 for a Residential Flat 
Building Including Clause 4.6 Objection to Clause 4.3 (Height of Buildings) of 
the Port Macquarie-Hastings Local Environment Plan 2011 at Lot 22, DP 38266, 
No. 5 Gray Street Port Macquarie, be determined by granting consent subject 
to the recommended conditions. 

Executive Summary 
 
This report considers a Development Application for residential flat building, including 
a clause 4.6 objection to clause 4.3 (height of buildings) at the subject site and 
provides an assessment of the application in accordance with the Environmental 
Planning and Assessment Act 1979.  
 
Following exhibition of the application, no submissions have been received. 
 
The application includes a variation to the maximum height of building development 
standard in the Port Macquarie-Hastings Local Environmental Plan 2011 by more 
than 10% and the application is required to be determined by Council following 
consideration by the Development Assessment Panel. 
 
The proposal has been amended during the assessment of the application including 
changes primarily to: 

 driveways, 

 building height,  

 introduction of a habitable level above garages.  
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls as justified. The development is not 
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considered to be contrary to the public's interest and will not result a significant 
adverse social, environmental or economic impact.  
 
This report recommends that the development application be approved subject to the 
attached conditions. 
 
1. BACKGROUND 
 
Existing Sites Features and Surrounding Development 
 
The site has an area of 598.91m2 

 

The site is located in an established R1 zone with access to Gray Street and a 
standard height limit of 8.5m. The locality is characterised by irregular topography. 
The site has a steep gradient declining from the street frontage south at Gray Street 
down to the northern boundary towards Wrights Creek.  
 
There are existing general residential dwellings of a mix of scale and densities to the 
south, west and east. To the north-east beyond Wrights Creek are areas of B4 mixed 
use with height limits of 11.5m. Adjoining the site to the north is Wrights Creek and 
open public reserve. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

 
  
The area surrounding the site comprises a mix of general residential, environmental 
conservation and mixed use.  
 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Multi dwelling housing comprising 3x 2bedroom units; 

 Clause 4.6 objection to clause 4.3 height of building;   
 
Refer to Attachment 2 at the end of this report for plans of the proposed 
development. 
 
Application Chronology 
 

 28/03/2019  -  Application lodged with Council 

 15/5/2019 -  Site inspection   

 16/05/2019 - Further information requested 

 31/05/2019  -  Revised plans submitted 

 1/06/2019 - Application under internal referral 

 16/09/2019  -  Site meeting with proponents and various Council staff  

 15/11/2019 - Revised plans submitted 

 7/1/2020 -  Revised plans submitted 

 9/1/2020 - Application notified 

 7/2/2020 - Updated plans submitted 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 26/02/2020 

Item 06 

Page 48 

 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required.  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development and proposed stormwater controls 
required for the proposal, the proposal will be unlikely to have any adverse impact on 
existing aquaculture industries. 
 
State Environmental Planning Policy (Coastal Management) 2018 
 
The site is located within a coastal environment area and proximity area for coastal 
wetlands.  
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
Having regard to clauses 11 and 13 of the SEPP the proposed development is not 
considered likely to result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, 
hydrological (surface and groundwater) and ecological environment; 

b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impacts on marine vegetation, native vegetation and fauna 
and their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on marine vegetation, native vegetation and fauna 
and their habitats, undeveloped headlands and rock platforms; 

e) any adverse impact on Aboriginal cultural heritage, practices and places; 
f) any adverse impacts on the cultural and built environment heritage; 
g) any adverse impacts the use of the surf zone;  
h) any adverse impact on the visual amenity and scenic qualities of the 

coast, including coastal headlands; 
i) overshadowing, wind funnelling and the loss of views from public places 

to foreshores; 
j) any adverse impacts on existing public open space and safe access to 

and along the foreshore, beach, headland or rock platform for members 
of the public, including persons with a disability.  

 
The bulk, scale and size of the proposed development is compatible with the 
surrounding coastal and built environment. The site is predominately cleared and 
located within an area zoned for residential purposes. 
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State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate (981851M) has been submitted demonstrating that the proposal 
will comply with the requirements of the SEPP.  It is recommended that a condition 
be imposed to ensure that the commitments are incorporated into the development  
and certified at Occupation Certificate stage. 
 
State Environmental Planning Policy (Infrastructure) 2007 
 
The development does not trigger any of the traffic generating development 
thresholds of Clause 104. Referral to the NSW Roads and Maritime Services (RMS) 
is not required. 
 
The proposed development addresses relevant clauses in the SEPP and is unlikely 
to create any conflict in terms of traffic or noise. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2 - The subject site is zoned R1 General residential.  

 Clause 2.3(1) and the R1 zone landuse table - The proposed development for a 
residential flat building is a permissible landuse with consent. 

The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community. 

o To provide for a variety of housing types and densities. 

o To enable other land uses that provide facilities or services to meet the 

day to day needs of residents. 
 

 Clause 2.3(2) - The proposal is consistent with the zone objectives having 
regard to the following: 

o the proposal is a permissible landuse; 

o the proposal will provide for an appropriate form of medium density 

housing in a suitable location. 

 Clause 4.3 - The maximum overall height of the building above ground level 
(existing) is 9.85m, which exceeds the standard height limit of 8.5m applying to 
the site. A clause 4.6 variation is sought below. 

   

 Clause 4.4 - The floor space ratio of the proposal is 0.43:1.0, which complies 
with the maximum 1.0:1 floor space ratio applying to the site. 

  

 Clause 4.6 – Consent must not be granted for a proposal that contravenes a 
development standard unless the consent authority has considered a written 
request from the applicant that justifies the variation by showing that the subject 
standard is unreasonable and/or unnecessary and that there are sufficient 
environmental planning grounds to justify the contravening of the standard 
without compromising the public interest.   

 
The proposal seeks to vary Development Provision relating to Clause 4.3. The 
maximum overall height of the building above ground level (existing) is 9.7m, 
which does not comply with the standard height limit of 8.5m applying to the 
site. The variation is 14.1%. The applicant has submitted a Clause 4.6 variation 
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request. The key reasons submitted by the applicant for seeking the variation 
are as follows: 

o The site topography is steeply sloping downhill from the road;  

o The proposal is required to have a garage for any residential development 

on the block. As the garage is not allowed to be the prominent feature in 
the streetscape in accordance with councils DCP the proposal requires to 
build above the garages.  

o Owing to significant site gradient, the proposal is unable to be designed 

within the required height; 

o As the site is on the downhill side of the road, the proposed development 

will not greatly hinder any views. 

  
Per 4.6(3), the relevant objectives under consideration is clause 4.3 and the 
following points are made: 

(a)   to ensure that buildings are compatible with the height, bulk and scale of 
the existing and desired future character of the locality, 

Comment: 

The subject site has a height limit of 8.5m. Adjoining the site to the west and 
south are also height limits of 8.5m. To the north and north-east beyond 
Wrights Creek are areas with height limits of 11.5m. Adjoining the site to the 
north is a creek and open public reserve. The topography of the area is heavily 
undulating, with the subject site having a site fall of approximately 8m from the 
street to the northern boundary. The majority of the proposed building is within 
the height limit, with part of the second-storey skillion roof being over the height 
limit. The height limit variation is lower to south and gradually increasing to its 
maximum at the north, reflecting the steep slope of the site as well as the 
surrounding built form and character and in part minimising the potential 
dominance and will not be evident from many ground-level perspectives. The 
proposed variation is not considered to materially reduce the compatibility of 
the proposed building with the surrounding building height context.  

(b)   to minimise visual impact, disruption of views, loss of privacy and loss of 
solar access to existing development, 

Comment:  

Immediately surrounding the building to the south and west are further R1; to 
the north is a creek within E2 zone and sports fields within RE1 zone. These 
areas have height limits of 8.5m. Approximately 55m north-east is B4 zoning 
with height limits of 11.5m. The area as a whole is characterised by a mix of 
dwelling types, densities and scales/bulks. The topography slopes heavily from 
high south to low north, with the properties on the southern side of Gray Street 
(high side) sitting significantly higher than those on the northern side. None of 
the properties adjoining have been identified as currently experiencing water or 
other significant outlook views. The variation is localised to part of the second-
storey skillion roof. Given the significant slope of the area topography and the 
localised nature of the height variation no such views or solar access are 
impacted by the proposed variation.  

(c)   to minimise the adverse impact of development on heritage conservation 
areas and heritage items, 

Comment:  
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There are no heritage items or heritage conservation areas within the 
immediate vicinity. The proposed height variation will not be readily apparent 
when viewed from any heritage item. The nearest heritage item is No. I004 St 
Thomas Church a building at Murray Street, which is, located 460m to the 
north-west.   

(d)  to nominate heights that will provide a transition in built form and land use 
intensity within the area covered by this Plan. 

 Comment: 

 The subject site has a height limit of 8.5m and is immediately 
surrounded by further 8.5m height limits and 11.5m within 85m to the north-
east. Height limits generally step down from the Port Macquarie CBD located 
to the north, with nearby Grant Street being the closest transition to 8.5m 
south of the Port Macquarie CBD. Given the nearby variability in height limits 
as well as the significant topography variation across the locality and the 
minor nature of the non-compliance, the proposed height variation will not 
interrupt the transition in built form and land use intensity from north to south. 

 In regards to 4.6(4), development consent must not be granted for 
development that contravenes a development standard unless the following is 
considered:  

(a)  the consent authority is satisfied that— 

(i)   the applicant’s written request has adequately addressed the 
matters required to be demonstrated by subclause (3), and 

(ii)   the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the 
objectives for development within the zone, in which the 
development is proposed to be carried out,  

Comment:  

Per 4.6(a)(i), the applicant has submitted a written Clause 4.6 variation request. 
This has been considered as part of 4.6(3) above.  
  

Per 4.6(a)(ii), the proposed development is considered in the public interest as 
it is consistent with the objectives of Clause 4.3 discussed above and the 
objectives of the R1 General Residential zone, which are:  

o To provide for the housing needs of the community. 

o To provide for a variety of housing types and densities. 

o To enable other land uses that provide facilities or services to meet 

the day to day needs of residents. 
 

In this regard, the proposal is considered consistent with the zoning as it 
provides for the housing needs of the community; it contributes to the diversity 
of housing types within the general residential zone by increasing the supply of, 
and providing various options for, housing; the proposal will not impact on the 
ability of other land uses that provide facilities and services to do so. 

  
(b)   the concurrence of the Secretary has been obtained. 

Comment:  

As per Planning Circular PS 18-003, Council has assumed concurrence for 
dealing with variations to height controls. Concurrence from the Department of 
Planning and Environment is therefore not required. The variation is  technically 
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beyond 10% of the standard and therefore needs to be reported to a meeting of 
full Ordinary Council for determination. 
 

 Based on the above, the development is consistent with the height 
control objectives and also the zoning objectives as discussed previously in 
this report. It is recommended that the Clause 4.6 variation to Clause 4.3 be 
supported. 

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.3 - The site is on land partly within a mapped “flood planning area” at 
the rear of the site (Land subject to flood discharge of 1:100 annual recurrence 
interval flood event (plus the applicable climate change allowance and relevant 
freeboard). The application was referred to Council’s Environmental Projects 
Officer (Flooding) for comment and conditions have been applied to the 
consent. In this regard, the following comments are provided which incorporate 
consideration of the objectives of Clause 7.3, Council’s Flood Policy 2015, the 
NSW Government’s Flood Prone Lands Policy and the NSW Government’s 
Floodplain Development Manual (2005): 

o The proposal is compatible with the flood hazard of the land taking into 

account projected changes as a result of climate change; 

o The proposal will not result in a significant adverse effect on flood 

behaviour that would result in detrimental increases in the potential flood 
affectation of other development or properties; 

o The proposal incorporates measures to minimise & manage the flood risk 

to life and property associated with the use of land; 

o The proposal is not likely to significantly adversely affect the environment 

or cause avoidable erosion, siltation, destruction of riparian vegetation or a 
reduction in the stability of river banks or watercourses; 

o The proposal is not likely to result in unsustainable social and economic 

costs to the community as a consequence of flooding; 

 Clause 7.13, satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development.  

(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force 
 
Port Macquarie-Hastings Development Control Plan 2013 
 
DCP 2013: Residential Flat Development, Tourist and Visitor Accommodation and Mixed 

Use Development 

DCP 

Objective 
Development Provisions Proposed Complies 

3.3.2.2 Satisfactory site analysis plan 

submitted. 

Site analysis plan provided Yes 

3.3.2.3 Statement addressing site 

attributes and constraints 

Yes Yes 
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submitted. 

3.3.2.4 Streetscape and front setback: 

 Within 20% of the average 

setback of the adjoining 

buildings. 

 3m setback to all frontages 

if no adjoining 

development. 

 2m setback to secondary 

frontages. 

 Max. 9m setback for tourist 

development to allow for 

swimming pool. 

Streetscape setback is 

complimentary to adjoining 

properties and complies with 

the standard.  

Yes 

3.3.2.5 Balconies and building 

extrusions can encroach up to 

600mm into setback. 

No elements encroaching into 

established setback.  

Yes 

Buildings generally aligned to 

street boundary. 

Buildings aligned to street 

boundary.  

Yes 

Primary openings aligned to 

street boundary or rear of site. 

Primary openings, including 

entry portico, aligned to 

primary street boundary.  

Yes 

3.3.2.6 Side setbacks comply with 

Figure 3.3-1: 

 Min. Side setback 1.5m for 

75% of building depth. 

 Windows on side walls min. 

3m from side boundary. 

 3m minimum where 

adjacent to existing strata 

titled building. 

The minimum side setback, 

located on the southern 

boundary is 1m, east 1.1m 

and west 1.3m and is unable 

to comply with minimum 

standards.  

 

 

No, 

variation 

sought 

below.  

Side walls adjacent to existing 

strata-titled buildings should 

be articulated and modulated 

to respond to the existing 

buildings. 

Not located next to existing 

strata buildings.  

N/A 

Min. 6m rear setback 

(including sub basements) 

The minimum rear setback is 

3.8m to the Unit 2 deck and is 

unable to comply with the 

minimum standards.  

No, 

variation 

sought 

below.  

3.3.2.7 A party wall development may 

be required if site 

amalgamation is not possible 

and higher density 

development is envisaged by 

these controls. 

No party wall proposed.  N/A 

3.3.2.8 Party wall development can 

occur only with the agreement 

and consent of the adjoining 

property owner. Exposed party 

walls should be finished in a 

quality comparable to front 

facade finishes. 

No party wall proposed.  N/A 

3.3.2.9 Corner sites consolidated with 

adjacent land where possible. 

Site not a corner site N/A 
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Where consolidation not 

possible a minimum setback of 

6m should extend to 

secondary street (see Fig 3.3-2 

and 3.3-3). 

Site not a corner site N/A 

3.3.2.10 Where sites adjacent to open 

space are to be developed the 

edge of the open space should 

be defined with a public road 

and buildings address the 

open space. 

Site does not address an open 

space 

N/A 

3.3.2.11 Deep soil zones: 

 Extend the width of the site 

and have minimum depth 

of 6m. 

 Are contiguous across sites 

and within sites (see Fig 

3.3-4). 

Deep soil zone at rear is 

suitable and adjoins Wrights 

Creek.  

Yes 

3.3.2.12 Deep soil zones accommodate 

existing advanced trees, and 

allow for advanced tree 

planting. 

Given scale of development 

not of size relating to multi-

level building. This is 

considered unnecessary to 

comply with in relation to 

advanced tree plantings. There 

is, however, sufficient deep soil 

zones provision.  

Yes/N/A 

3.3.2.13 Deep soil zones integrated 

with stormwater management 

measures. 

3.3.2.14 Sunlight to the principal area 

of ground-level private open 

space of adjacent properties 

should not be reduced to less 

than 3 hours between 9.00am 

and 3.00pm on June 22. 

Where existing overshadowing 

by buildings and fences is 

greater than this, sunlight 

should not be reduced by more 

than 20%. 

Neighbouring private open 

space of adjacent properties is 

not reduced to less than 2 

hours due to this development. 

Yes 

Buildings should not reduce 

the sunlight available to the 

windows of living areas that 

face north in existing adjacent 

dwellings to less than the 

above specification. 

The proposal does not reduce 

the sunlight available to the 

windows of north facing living 

areas in adjoining dwellings. 

Yes 

3.3.2.15 Internal clothes drying space 

provided (not mechanical). 

Sufficient internal area 

available for clothes drying. 

Yes 

Ceiling fans provided in 

preference to air conditioning. 

Capable of complying. BASIX 

addresses.  

Yes 

Solar hot water systems (or 

equivalent technology) 

provided. 

Capable of complying. BASIX 

addresses. 

Yes 

Photovoltaic arrays installed 

where practical. 

Capable of complying Yes 
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3.3.2.16 Landscape plan provided 

including: 

 35% soft landscaping with 

minimum width of 3m. 

 Existing vegetation and 

proposed treatment. 

 Details of hard 

landscaping. 

 Location of communal 

recreational facilities. 

 Species not to obscure 

doors, paths, etc. 

 Street trees in accordance 

with Council’s list. 

Condition recommended to 

require a detailed landscape 

plan prior to issue of 

Construction Certificate.  

Yes, 

capable.  

3.3.2.17 Existing vegetation to be 

retained and nutrient-rich 

water prevented from entering 

native gardens. 

No substantial trees presently 

existing on site. A  large 

established Norfolk Island pine 

is located to the south-east 

corner of the street frontage 

and is not proposed to be 

impacted by the proposal.   

Yes 

3.3.2.18 Landscape plan to 

demonstrate how trees and 

vegetation contribute to energy 

efficiency and prevent winter 

shading on neighbouring 

properties. 

Site analysis plan indicates 

substantial tree/vegetation to 

be retained including 

established Norfolk Island pine 

is located to the south-east 

corner of the street frontage.  

Yes 

3.3.2.19 Street trees in accordance with 

Council’s list. 

None proposed N/A 

3.3.2.20 All dwellings at ground floor 

level have minimum 35m2 of 

private open space, including 

one area 4m x 4m at 

maximum grade of 5% and 

directly accessible from living 

area. 

Unit 1 and Unit 2 have access 

to >35m2 private open space.  

 

Unit 1 has access to minimum 

4x4m area;  

Unit 2 has access to >35m2 

private open space in area of 

approximately 3.8 width and 

does not comply with the 

minimum dimension 

requirements.  

No, 

variation 

sought 

below. 

Separate private open space 

for any resident manager or 

permanent occupant of a 

tourist facility. 

No onsite manager proposed  N/A 

3.3.2.21 Dwellings not at ground level 

have balconies with minimum 

area 8m2 and minimum 

dimension 2m. 

Unit 3 has deck area of approx. 

26m2 with minimum width of 

2m.  

Yes 

3.3.2.22 Fencing or landscaping defines 

public/communal and private 

open space. 

N/A - public open space each 

dwelling available.  

N/A 

3.3.2.23 Solid fences should be: 

 Max. 1.2m high, 

 Setback 1m, 

No solid front fences proposed.  N/A 
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 Suitably landscaped, 

 Provide 3m x 3m splay. 

Where front fences higher than 

1.2m: 

 Max. 1.8m high, 

 Landscaped recesses for 

50% of frontage, or length 

of fence not more than 6m 

or 50% of street frontage. 

 Min. 25% transparent, 

 3m x 3m splay for corner 

sites. 

 900mm x 900mm splay at 

vehicle driveways. 

No front fences proposed N/A 

3.3.2.24 Fencing materials consistent 

with or complimentary to 

existing fencing in the street. 

N/A N/A 

3.3.2.25 Fences constructed of chain 

wire, solid timber or masonry 

and solid street not permitted, 

even if consistent with existing 

fencing in the locality. 

N/A N/A 

3.3.2.26 Building to be designed so 

that: 

 Busy, noisy areas face the 

street. 

 Quiet areas face the side 

or rear of the lot. 

 Bedrooms have line of site 

separation of at least 3m 

from parking areas, streets 

and shared driveways. 

Building has been designed so 

that bedrooms predominantly  

address the side boundaries 

rather than the street frontage. 

Where a bedroom of unit 1 

does front the street, the 

building is generously setback 

from the street owing to the 

angle so the front boundary.  

 

All proposed bedrooms are 

separated from parking, 

streets and shared driveways 

by at least 3m and line of sight 

is broken by landscaping and 

balconies.  

Yes 

Openings of adjacent dwellings 

separated by at least 6m. 

Nearest adjacent dwelling and 

openings situated 

approximately 3.4m adjacent 

to the west and does not 

comply with the minimum 

standards.  

No, 

variation 

sought 

below 

3.3.2.27 Building designed so noise 

transmission between 

apartments is minimised. 

Bedrooms and living areas are 

coupled internally and 

balconies are coupled 

externally. The coupling of 

uses combined with dividing 

walls will minimise noise 

transmission between 

apartments. 

Yes 

Uses are to be coupled 

internally and between 

apartments i.e. noisy internal 

See  comment above Yes 
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and noisy external spaces 

should be placed together. 

(See Figure 3.3-6). 

3.3.2.28 Development complies with 

AS/NZS2107:2000 Acoustic – 

Recommended design sound 

levels and reverberation times 

for building interiors for 

residential development. 

The proposal is capable of 

complying and details to be 

provided at Construction 

Certificate stage. 

Yes 

3.3.2.29 Impact of noise from key public 

places to be considered. 

Proposal is located over 40m 

from sports fields located to 

north and bisected by the 

heavily vegetated Wrights 

Creek.  

Yes 

3.3.2.30 Direct views between living 

room windows to be screened 

where: 

 Ground floor windows are 

within 9m of windows in an 

adjoining dwelling. 

 Other floors are within a 

12m radius. 

 Living room windows are 

within 12m radius of the 

principal area of private 

open space of other 

dwellings. 

No direct views between main 

living rooms or within main 

living rooms and private open 

space within 12m radius.  

No, 

variation 

sought 

below.  

Direct views may be screened 

with either a 1.8m high fence 

or wall, or screening that has 

maximum 25% openings. 

  

Windows in habitable rooms 

screened if >1m above ground 

level and wall set back <3m. 

Capable of complying. 

Condition recommended.  

Yes 

Balconies, decks, etc screened 

if <3m from boundary and floor 

area >3m2 and floor level >1m 

above ground level. 

Capable of complying. 

Condition recommended for 

Unit 1 west elevation of deck 

to be screened.  

Yes 

3.3.2.31 Developments to be designed 

in accordance with AS 1428. 

Provision intended for larger 

residential flat buildings 

subject to SEPP 65.   

Yes 

3.3.2.32 Barrier free access to at least 

20% of dwellings provided. 

Provision intended for larger 

residential flat buildings 

subject to SEPP 65.   

N/A 

3.3.2.33 Developments located close to 

open space, recreation, 

entertainment and 

employment. 

Development is located close 

to open space, recreation, 

entertainment and 

employment. 

Yes 

Where LEP permits FSR > 1:1, 

FSR not less than 1:1 should 

be achieved. 

The permitted floor space 

ration is 1:1 and thus not 

greater than 1:1 

Yes 

3.3.2.34 Variety of types - studio, 1, 2, 3 

and 3+ bedroom apartments 

3x 2bd units are proposed 

across a mix of unit sizes and 

which will add to housing mix 

within the locality and the 

N/A 
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number of dwellings is limited 

to three (3).  

Studio and 1 bedroom 

apartments not > 20% of total 

number of apartments. 

None proposed   

Mix of 1 and 3 bedroom 

apartments at ground level. 

3x 2bd units are proposed 

across a mix of unit sizes and 

configurations. 

 

3.3.2.36 Lift over-runs and plant 

integrated within roof 

structures. 

No lifts or plant proposed 

within roof structures.  

N/A 

Outdoor recreation areas on 

roof tops to be landscaped and 

incorporate shade structures 

and wind screens. 

None proposed N/A 

Outdoor roof areas oriented to 

the street. 

None proposed N/A 

Roof design to generate 

interesting skyline. 

The stepped design across 

skillions and mixture of 

materials  creates an 

interesting façade and roof. 

Yes 

3.3.2.37 Facade composition should: 

 Have balance of horizontal 

and vertical elements. 

 Respond to environmental 

and energy needs. 

 Incorporate wind 

mitigation. 

 Reflect uses within the 

buildings. 

 Include combination of 

building elements. 

Development provides mixture 

of articulation and materials to 

create an interesting façade 

with regard to the environment 

Yes 

3.3.2.38 Building elements, materials 

and colours consistent or 

complimentary to those 

existing in the street. 

The building elements reflects 

the current and  desired 

character of the locality 

surrounding neighbourhood.  

 

Yes 

3.3.2.39 Entrances clearly identifiable 

from street level. 

A clear, well designed entry off 

Gray Street provides 

pedestrian access to the 

building. 

Yes 

Entries provide clear transition 

between public street and 

shared private circulation 

spaces/apartments. 

The entrances have been 

designed to transition people 

into the building. The entry 

portico, landings, materials 

and the openings within the 

building define the 

public/private interface. 

Yes 

Entries provide clear line of 

sight between one circulation 

space and the next. 

Entrances are clear. The 

entrances to the upper and 

lower units are clearly defined. 

Yes 

Entries avoid ambiguous and 

publicly accessible small 

spaces in entry areas. 

See above Yes 
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Entries sheltered and well lit. Entry sheltered and capable of 

being well lit by lighting. 

Yes 

Entries and circulation spaces 

sized for movement of 

furniture. 

While excessive furniture is not 

expected within entries and 

circulation spaces, the design 

allows for movement of 

furniture throughout. 

Yes 

Corridors minimum 2.5m wide 

and 3.0m high. 

Open plan living spaces 

proposed, no significant 

corridors.  

N/A 

Corridor lengths minimised 

and avoid tight corners. 

See above N/A 

Longer corridors articulated by: 

 Changing direction and 

width. 

 Utilising series of foyers. 

 Incorporating windows. 

See above N/A 

3.3.2.40 Minimum 1 balcony per 

apartment. 

At least 1 balcony per 

apartment. 

Yes 

Main balcony accessible from 

living area. 

Yes   

Balconies take advantage of 

favourable climatic conditions. 

All balconies and north facing 

to take advantage of adequate 

solar access and prevailing 

breezes.  

Yes 

Balconies and balustrades 

balance privacy and views. 

Mixture of glass and screened 

balconies proposed. 

Yes 

3.3.2.41 Balconies include sunscreens, 

pergolas, shutters and 

operable walls. 

Balconies include sheltered 

components, sliding doors to 

create an indoor/outdoor living 

area and privacy screens 

where needed. 

Yes 

Balconies recessed to create 

shadowing to facade. 

Owing to the steep topography 

and the proposed orientation 

to take advantage of the 

northerly aspect, the balcony 

of unit 1 is not completely 

recessed by the skillion roof. 

Units 2 and 3 are recessed.   

Yes 

3.3.2.42 Secure open air clothes drying 

facilities that are: 

 easily accessible, 

 screened from public 

domain and communal 

spaces, 

 located with high degree of 

solar access. 

Sufficient area available within 

apartments and on balconies 

for clothes drying. In addition, 

exterior areas have the ability 

to introduce clothes drying 

facilities if required. 

Yes 

3.3.2.43 Mailboxes integrated into 

building design and sighted to 

ensure accessibility and 

security. 

Mailbox’s incorporated into the 

entrance area off Gray Street 

and are identifiable. 

Yes 

3.3.2.44 Public and private space 

clearly defined. 

Private and public space 

appropriately defined.  

Yes 
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Entrances: 

 oriented to public street, 

 provide direct and well lit 

access between car parks, 

lift lobbies and unit 

entrances, 

 optimise security by 

grouping clusters (max. 8) 

around a common lobby 

The primary entrance is 

orientated towards Gray Street 

and has been designed as a 

distinct opening that funnels 

people into the building. 

Openings from units face the 

internal landings which in turn 

are funnelled to communal 

areas and being visually open 

to the street and communal 

areas for security. 

Yes 

Surveillance facilitated by: 

 views over public space 

from living areas, 

 casual views of common 

internal areas, 

 provision of windows and 

balconies, 

 separate entries to ground 

level apartments. 

Casual surveillance of 

communal open space, unit 

landings and public street 

available from apartments. 

 

Yes 

Concealment avoided by: 

 preventing dark or blind 

alcoves, 

 providing lighting in all 

common areas, 

 providing graded car 

parking illumination 

(greater at entrances). 

Building design limits 

concealment opportunities. 

Yes 

Access to all parts of the 

building to be controlled. 

Capable of complying  Yes 

3.3.2.45 Accessible storage provided for 

tenants in basement car park 

or garages. 

Storage available within 

garages.  

Yes 

One bike stowage space per 

dwelling provided. 

Bicycle storage area available 

within each unit and in secure 

exterior spaces.  

Yes 

3.3.2.46 For developments of < 6 

dwellings individual waste 

management permitted. 

Designated area to be 

provided for storage of bins: 

 not visible from street, 

 easily accessible, 

 not adjoining private or 

communal space, windows 

or clothes drying areas, 

 on hard stand area, 

 close to street and a tap 

for washing, 

 maintained free of pests. 

3x units proposed. Accessible 

private bin storage space 

available. Condition 

recommended for screening of 

garbage areas.  

Yes 

Communal bulk waste facilities 

integrated into development 
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and located at ground or sub-

basement level. 

 Not visible from street, 

 Easily accessible, 

 Can be serviced by 

collection vehicles, 

 Not adjoining private or 

communal space, windows 

or clothes drying areas, 

 Has water and drainage 

facilities for cleaning, 

 Maintained free of pests. 

3.3.2.47 Common trenching of utility 

services where possible. 

Utilities proposed to be 

integrated where possible to 

minimise excavation required. 

Yes 

Above ground utility 

infrastructure integrated with 

building design. 

Minimal utility upgrades 

required.  

Yes 

Site and individual units 

numbered. 

Capable of complying.  Yes 

 
 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic 
principles of Crime Prevention 
Through Environmental Design 
guideline 

No concealment or 
entrapment areas proposed. 
Adequate casual 
surveillance available. 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m 
outside the perimeter of the 
external building walls 

Cut and fill <1.0m change 
1m outside the perimeter of 
the external building walls 

Yes 

2.3.3.2 1m max. height retaining walls 
along road frontage 

None proposed N/A 

Any retaining wall >1.0 in 
height to be certified by 
structure engineer 

Retaining walls likely >1m 
for driveway.  
 
Condition recommended to 
require engineering 
certification 

Yes 

Combination of retaining wall 
and front fence height max 
1.8m, max length 6.0m or 30% 
of frontage, fence component 
25% transparent, and splay at 
corners and adjacent to 
driveway 

No retaining wall front fence 
combination proposed. 

N/A 

2.3.3.8 Removal of hollow bearing 
trees  

No trees proposed to be 
removed 

N/A 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.6.3.1 Tree removal (3m or higher 
with 100m diameter trunk at 
1m above ground level and 3m 
from external wall of existing 
dwelling) 

No trees proposed to be 
removed 

N/A 

2.4.3 Bushfire risk, Acid sulphate 
soils, Flooding, Contamination, 
Airspace protection, Noise and 
Stormwater 

Refer to main body of report.  

2.5.3.2 New accesses not permitted 
from arterial or distributor 
roads 

No new access proposed to 
arterial or distributor road.  

N/A 

Driveway crossing/s minimal in 
number and width including 
maximising street parking 

Driveway crossing is 
minimised in width to that 
practical including 
maximising street parking 
opportunities. 

Yes 

2.5.3.3 Parking in accordance with 
Table 2.5.1. 
Dwelling/dual occupancies 
1 space per 
dwelling/occupancy (behind 
building line).  
Multi dwelling 
1 space per 1 & 2 bedroom 
occupancies 
1.5 spaces per 3+ bedroom 
occupancies 
0.25 spaces per occupancy for 
visitor parking. 

Proposal includes: 
2bd units  = 3x   
 
Therefore, parking 
requirements are: 
2bd units  = 3  
Visitor (0.25 x3) = 0.75 
(1) 
Total Required:  = 4.0 
spaces  
 
The overall parking demand 
of the development is 
therefore 4 spaces. 
 
The submitted plan identifies 
3x single garages plus 
provision for stacked parking 
and complies with the 
minimum requirement. 

Yes 

2.5.3.11 Section 94 contributions Contributions apply - refer to 
ET calc and NOP. 

Yes 

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking areas  Suitable landscaping 
proposed around 
driveway/parking locations. 

Yes 

2.5.3.14 Sealed driveway surfaces 
unless justified 

Sealed driveway areas 
proposed. 

Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or 
‘parking area’ shall be 5% 
grade with transitions of 2m 
length 

Driveway grades capable of 
satisfying Council standard 
driveway crossover 
requirements. Condition 
recommended for section 
138 Roads Act permit  

Yes 

2.5.3.17 Parking areas to be designed Stormwater drainage is Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

to avoid concentrations of 
water runoff on the surface. 

capable of being managed 
as part of plumbing 
construction. 

 
The proposal seeks to vary Development Provision relating to 3.2.2.6 - side 
setbacks.  

The relevant objectives are:  To promote buildings of articulated design and massing, 
with useable private external open spaces.  

 To allow flexibility in the siting of buildings while limiting the extent to which 
any building overshadows or overlooks adjacent properties. 

 To allow adequate natural light and ventilation between dwellings/buildings 
and to private open space areas. 

 To provide acoustic and visual privacy. 

 To provide adequate area for deep soil planting. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 

 The proposal has minimum side setbacks of 1.1m along the eastern boundary 
and 1.3m along the western boundary;  

 The proposal is technically by design a residential flat building. This is mainly 
owing to the design needing to accommodate the steep slope of the site and 
the nature of the site topography. The scale of the proposal is more akin to a 
multi-dwelling proposal to which the proposal would comply with the DCP 
provisions;   

 The land adjoining the northern and eastern boundary is zoned E2 
Environmental Conservation and is not presently developed and is not 
considered to pose any privacy or acoustic concerns. Additionally the land to 
the north forms part of Wrights Creek and is bisected by an informal gravel 
roadway running the length of the northern boundary;  

 The existing building to the west is setback approximately over 3m from the 
current proposal and is set predominantly forward of the  majority of the present 
proposal. The only window directly facing the dwelling to the west is bedroom 
window from Unit 1 on the second storey and is considered to have minimal  
acoustic or privacy implications;  

 The proposal and the dwelling to the north are both oriented on a north-south 
alignment and enjoy a separation in excess of 3m, and allowing for adequate 
natural light and ventilation;  

 In this regard, given then steep slope of the site, the low bulk and scale of the 
proposal and it being more akin to multi-dwelling building, and the lack of 
privacy concerns to adjoining blocks, the variation is considered acceptable. 

 
The proposal seeks to vary Development Provision relating to 3.3.2.20 - private open 
space. 
 
The relevant objectives are: To encourage useable private open space which meets 
the occupants requirements for privacy, safety, access, outdoor activities and 
landscaping. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 
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 The proposal provides for 47m2 for Unit 1 in a minimum 4x4m area, and 
32m2 for Unit 2 in an area less than 4m x 4m; The private open space for the 
second storey Unit 3 is 27m2 and provided on the deck;  

 The private open space for Units 1 and 2 are not accessible directly from the 
ground floor living areas;  

 The topography of the site slopes heavily from high south to low north. The 
site is oriented north-south, with the units designed to maximise solar and 
breeze access with a northern orientation;  

 Owing to this significant slope, and living spaces and balconies of Units 1 and 
2 sit approximately 4.5m off the ground. These units both have significant 
deck space of approximately 13m2 in a 1.8m x 7.3m space directly accessible 
from their primary living areas;  

 These units have access to exterior private open space via steps to the front 
of the units;  

 Unit 1 has 27m2 private open space in a minimum 3.6m wide area on a deck 
directly accessible from its primary living area.  

 
The proposal seeks to vary Development Provision relating to 3.3.2.26 - opening 
separations to adjoining dwellings.  
 
The relevant objectives are:  To protect the acoustic privacy of onsite and nearby 
residents. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 

 The proposal is situated approximately 3.3m from the existing dwelling to the 
west and has a 1.5m setback to the western boundary;  

 The proposal is technically by design a residential flat building. This is mainly 
owing to the design needing to accommodate the steep slope of the site and 
the nature of the site topography. The scale of the proposal is more akin to a 
multi-dwelling proposal. In this sense, a side setback of 0.9m would be 
acceptable with adequate privacy and acoustic screening;  

 This existing dwelling is predominantly set to the front of the proposal with a 
single bedroom window from the second storey Unit 3 facing the existing 
dwelling to the north and is not considered to generate acoustic issues;  

 The areas fronting the side boundaries are predominantly bedroom or kitchen 
spaces, and can be considered quiet areas.  

 
The proposal seeks to vary Development Provision relating to 3.3.2.30 - direct views 
to neighbouring properties. 
 
The relevant objectives are:  To protect the visual privacy of on-site and nearby 
residents. 
 
Having regard for the development provisions and relevant objectives, the variation is 
considered acceptable for the following reasons: 

 The proposal is situated approximately 3.3m from the existing dwelling to the 
west and has a 1.5m setback to the western boundary;  

 The proposal is technically by design a residential flat building. This is mainly 
owing to the design needing to accommodate the steep slope of the site and 
the nature of the site topography. The scale of the proposal is more akin to a 
multi-dwelling proposal. In this sense, a side setback of 0.9m would be 
acceptable with adequate privacy and acoustic screening;   
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 This existing dwelling is predominantly set to the front of the proposal with a 
single bedroom window from the second storey Unit 3 facing the existing 
dwelling to the north and is not considered to generate privacy issues;  

 The areas fronting the side boundaries are predominantly bedroom or kitchen 
spaces, and can be considered quiet areas;  

 
Based on the above assessment, the variations proposed to the provisions of the 
DCP are considered acceptable and the relevant objectives have been satisfied.  
 
Cumulatively, the variations do not amount to an adverse impact or a significance 
that would justify refusal of the application. 

(iiia) Any planning agreement that has been entered into under section 7.4 or 
any draft planning agreement that a developer has offered to enter into 
under section 7.4 

 
No planning agreement has been offered or entered into relating to the site. 
 
(iv) Any matters prescribed by the Regulations 
 
None prescribed  
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and Setting:  
The site has a general southerly street frontage orientation to Gray Street. Adjoining 
the site to the south, east and west is further R1 general residential uses; to the north 
is E2 as part of Wrights Creek. 

 The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties and satisfactorily addresses the public domain. 

 The proposal is considered to be consistent with other residential development in 
the locality and adequately addresses planning controls for the area. 

 There are no adverse impacts on existing view sharing. 

 There are no adverse privacy impacts. 

 There are no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
primary living areas on 21 June. 

 
Roads, Traffic and Transport 
The site has road frontage to Gray Street, Port Macquarie.  
 
Adjacent to the site, Gray Street is a sealed public road under the care and control of 
Council. Gray Street is a Local road with a 7m road width within a 15m road reserve.  
There is SA profile kerb and gutter across most of the property frontage. The kerb 
and gutter ceases about 3m from the eastern edge of the property boundary. On-
street parking is available and there is no footpath present on either side of the road. 
 
The site is currently approved for residential use, The addition in traffic associated 
with the development is unlikely to have any adverse impacts to the existing road 
network within the immediate locality. 
 
Site Frontage & Access 
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Vehicle access to the site is proposed though one individual driveway and one 
shared driveway, with direct frontage to Gray Street, being a Council-owned public 
road. Access shall comply with Council AUSPEC and Australian Standards, and 
conditions have been imposed to reflect these requirements.   

Due to the type and size of development, additional works are required to include: 

 kerb and gutter along the full road frontage of the property 

 footpath is not required in this instance, given the limited space available in 
the verge and the terrain’s steep decline from the back of the kerb. 

 A condition is recommended that the verge be raised to avoid overland flow 
surcharging over the gutter and into the property in the event of a large 
rainfall event. Where possible, the verge should be graded in such a way that 
the overland flow is directed to the east, down Gray Street. 

 
Parking and Manoeuvring 
Parking spaces have been provided on-site within garages with additional parking 
available within the driveway.  Parking and driveway widths on site can comply with 
relevant Australian Standards (AS 2890) and conditions have been imposed to reflect 
these requirements.  
 
Water Supply Connection 
Council records indicate that a 150mm water main exists on the opposing side of 
Gray Street. Each proposed dwelling will need to be separately metered, meters may 
be either located at the road frontage or internally with a master meter at the 
boundary. All design & works shall be in accordance with Council’s adopted 
AUSPEC Specifications. 
 
Detailed plans will be required to be submitted for assessment with the S.68 
application. 
 
Refer to relevant conditions of consent. 
 
Sewer Connection 
The proposed development shall drain all sewage to the existing sewer junction 
unless otherwise agreed by PMHC’s Water & Sewer Planning Manager. All design & 
works shall be in accordance with Council’s adopted AUSPEC Specifications. 
 
Detailed plans will be required to be submitted for assessment with the S.68 
application. 
 
Refer to relevant conditions of consent. 
 
Stormwater 
The site naturally grades towards Wrights Creek at the rear and is currently 
unserviced by the public piped drainage system. 
 
On-site disposal at this location would likely be problematic given the low and likely 
water charged condition of the natural ground at the rear of the property. 
Furthermore, the significant grade between Gray Street and Wrights Creek at the 
rear means that disposal of stormwater runoff to the street frontage is not a viable 
option. Therefore, the legal point of discharge for the proposed development is 
defined as a direct connection to downstream and adjoining bank of Wrights Creek. 
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In order to facilitate this connection, a Controlled Activity Approval must be obtained 
from the NSW Department of Planning, Industry and Environment and prior to the 
issue of a Construction Certificate. The outlet to Wrights Creek shall be constructed 
in accordance with the NSW Department of Primary Industries, Office of Water 
publication “Guidelines for outlet structures on waterfront land”. 
 
A detailed site stormwater management plan will be required to be submitted for 
assessment with the S.68 application and prior to the issue of a Construction 
Certificate. 

Refer to relevant conditions of consent. 
 
Other Utilities  
Telecommunication and electricity services are available to the site. 
 
Heritage  
No known items of Aboriginal or European heritage significance exist on the property. 
No adverse impacts anticipated. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will be unlikely to 
result in any adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any native vegetation and therefore does not trigger the biodiversity offsets scheme.  
Part 7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 
 
Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. 
 
Noise and vibration  
No adverse impacts anticipated. Condition recommended to restrict construction to 
standard construction hours. 
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Bushfire 
The site is identified as being bushfire prone. 
 
The Applicant has submitted a bushfire report prepared by a Certified Consultant.  
 
An assessment of bushfire risk having regard to section 4.3.5 of Planning for Bushfire 
Protection 2006 including vegetation classification and slope concludes that a 
Bushfire Attack Level 29 shall be required. An appropriate condition is 
recommended.  
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.  The increase in housing density will improve natural 
surveillance within the locality and openings from each dwelling overlook common 
and private areas. 
 
Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative Impacts 
The proposed development is not considered to have any significant adverse 
cumulative impacts on the natural or built environment or the social and economic 
attributes of the locality. 
 
(c) The suitability of the site for the development 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
(d) Any submissions made in accordance with this Act or the Regulations 
 
Following exhibition of the application in accordance with DCP 2013, no submissions 
were received. 
 
(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and will not adversely 
impact on the wider public interest. 
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4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

 

 Development contributions will be required in accordance with Section 7.11 of the 
Environmental Planning and Assessment Act 1979 towards roads, open space, 
community cultural services, emergency services and administration buildings. 

  

 A copy of the contributions estimate is included as Attachment 3. 

  
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 
Attachments 
 
1⇩ . DA 2019 - 215.1 Recommended Conditions 
2⇩ . DA2019 - 215.1 Plans 
3⇩ . DA2019 - 215.1 Contributions Estimate 
4⇩ . DA2019 - 215.1 Bushfire Assessment Report  
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Item: 07 
 
Subject: DA2019 - 608.1 - STAGED CHILDCARE CENTRE AND MANAGER’S 

RESIDENCE AT LOT 46 DP 1230717, SEASIDE DRIVE LAKE CATHIE 

Report Author: Development Assessment Planner, Beau Spry 
 

 
 

Applicant: John Stevens C/- Collins W Collins Pty Ltd 

Owner: Lake Cathie Little Learners Pty Ltd  

Estimated Cost: $1,800,000 

Parcel no: 68221  

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 

RECOMMENDATION 

That DA 2019-608.1 for a Staged Childcare Centre and Manager’s Residence at 
Lot 46, DP 1230717, Seaside Drive Lake Cathie, be determined by granting 
consent subject to the recommended conditions.  

 

Executive Summary 

This report considers a development application for a Staged Childcare Centre and 
Manager’s Residence at the subject site and provides an assessment of the 
application in accordance with the Environmental Planning and Assessment Act 
1979. 
 
Following exhibition of the application, one (1) submission was received. 
 
The proposal has been amended during the assessment of the application with the 
following key changes made: 

 Carparking; 

 Acoustic treatment of plant and equipment; 

 Landscaping.  
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact.  
 
This report recommends that the development application be approved subject to the 
attached conditions.  
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1. BACKGROUND 
 
Existing Sites Features and Surrounding Development 
 
The site has an area of 5164.25m2. 
 
The site is zoned R3 Medium Density Residential and part R1 General residential in 
accordance with the Port Macquarie-Hastings Local Environmental Plan 2011, as 
shown in the following zoning plan: 
 

 
  
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Stage 1 - Establishment of Childcare Centre 

 Stage 2 - Establishment of Managers Residence and multi purpose room. 
 
Refer to Attachment 2 at the end of this report for plans of the proposed 
development. 
 
Application Chronology 
 

 23 August 2019 - Application lodged with Council 

 2 October 2019 - Submission received 

 9 October 2019 - Site inspection  

 16 October 2019 - Additional information requested 

 4 December 2019 - Additional information received 

 21 December 2019 - Further additional information requested 

 30 January 2020 - Additional Information received 
 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
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(i) Any Environmental Planning Instrument 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
The site is subject to the adopted Lake Cathie-Bonny Hills (Area 14) Koala Plan of 
Management. No tree removal is proposed and the proposal is consistent with the 
adopted plan of management.  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 

State Environmental Planning Policy No. 64 – Advertising and Signage 
 
The proposed development includes proposed signage in the form of 
business/building identification signage comprising one (1) wall sign.  
 
In accordance with clause 7, this SEPP prevails over the Port Macquarie-Hastings 
LEP 2011 in the event of any inconsistency. 
 
The following assessment table provides an assessment checklist against the 
Schedule 1 requirements of this SEPP: 
 

Applicable clauses 
for consideration 

Comments Satisfactory 

Clause 8(a) Consistent 
with objectives of the 
policy as set out in 
Clause 3(1)(a). 

The proposed signage is considered to 
be compatible with the existing and 
future character of the locality. 
 
Proposal is considered consistent with  
the objectives of the SEPP.  

Yes 

Schedule 1(1) 
Character of the area.  

In assessing signage and compatibility 
with character of an area, elements such 
as scale and any amenity impacts should 
be considered.  

In this case the proposal is consistent 
with the established character of the 
area. Similar scale signage is anticipated 
in the adjacent B4 zone and potential 
amenity impacts (such as illumination) 
can be appropriately managed via 
conditions.  

 

Yes 

Schedule 1(2) Special 
areas.  

The proposed signage does not detract 
from any areas of environmental or 
cultural importance. There are no such 
areas in direct proximity to the subject 
land.  

Yes 

Schedule 1(3) Views 
and vistas. 

The proposed signage does not obscure 
or compromise important views, 
dominate the skyline or reduce the 
quality of any views or vistas.  

Yes 
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The proposed signage has no impact on 
existing signage in close proximity to the 
site.  

Schedule 1(4) 
Streetscape, setting or 
landscape. 

The proposed wall signage sits below the 
height of the proposed building and is 
integrated into the building 
design and does not result in  advertising 
clutter. The signage is considered to be 
acceptable in terms of scale, height, and 
appearance, and is compatible with the 
streetscape setting.  

Yes 

Schedule 1(5) Site and 
building. 

The business identification sign has been 
designed and integrated with the building 
and is considered to be acceptable in 
terms of scale, height, and appearance.  

The proposed signage is not considered 
to detract from important features of the 
site, proposed building or surrounding 
development. The location of the 
proposed signage is considered suitable 
for the proposed use.  

Yes 

Schedule 1(6) 
Associated devices and 
logos with 
advertisements and 
advertising structures. 

The proposal includes signage, which is 
intended to ultimately include logos and 
symbols representing the facility and 
services offered.  

Yes 

Schedule 1(7) 
Illumination. 

Low impact lighting is proposed to 
illuminate the signage at night.  

These signs will be required to be 
illuminated at appropriate LUX levels so  
as to ensure that the signage will not 
result in unacceptable glare. The 
proposed illuminated signage is not 
considered likely to provide a significant 
safety concern for pedestrians, vehicles 
or aircraft. Illumination is not expected to 
detract from the amenity of the 
residential areas which are 
predominantly located to the west/behind 
the building and thus shielded.  

Condition recommended requiring 
lighting to comply with AS4282 - Control 
of the obtrusive effects of outdoor 
lighting.  

Yes 

Schedule 1(7) Safety. The proposed signage is integrated into 
the building design and would not result 
in the obstruction of sight lines from 
public areas. It is not considered likely to 
reduce road safety for pedestrians, 
cyclists or any  vehicles utilising a public 
road.   

Yes 

 
SEPP (Educational Establishments and Child Care Facilities) 2017 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 26/02/2020 

Item 07 

Page 109 

 
The SEPP (EE&CCF) 2017 commenced on 1 September 2017, and therefore the 
provisions of the SEPP and Child Care Planning Guideline apply are required to be 
addressed.  

The following table provides an assessment against the requirements of this SEPP:  
 

PART 3 EARLY EDUCATION AND CARE FACILITIES  
– SPECIFIC DEVELOPMENT CONTROLS 

Provision Proposal 
 

5 Interpretation 
 
centre-based child care facility means: 
(a)  a building or place used for the education and 

care of children that provides any one or more of 
the following: 
(i)  long day care, 
(ii)  occasional child care, 
(iii)  out-of-school-hours care (including vacation 

care), 
(iv)  preschool care, or 

(b)  an approved family day care venue (within the 
meaning of the Children (Education and Care 
Services) National Law (NSW)), 
but does not include: 

(c)  a building or place used for home-based child 
care or school-based child care, or 

(d)  an office of a family day care service (within the 
meanings of the Children (Education and Care 
Services) National Law (NSW)), or 

(e)  a babysitting, playgroup or child-minding service 
that is organised informally by the parents of the 
children concerned, or 

(f)  a child-minding service that is provided in 
connection with a recreational or commercial 
facility (such as a gymnasium) to care for children 
while the children’s parents are using the facility, 
or 

(g)  a service that is concerned primarily with 
providing lessons or coaching in, or providing for 
participation in, a cultural, recreational, religious 
or sporting activity, or providing private tutoring, 
or 

(h)  a child-minding service that is provided by or in a 
health services facility, but only if the service is 
established, registered or licensed as part of the 
institution operating in the facility. 

 
Regulation 107 – Education and Care Services 
National Regulations 
 
Unencumbered indoor space excludes any of the 
following:  
•    passageway or thoroughfare (including door 

The proposal is a centre-
based child care facility in 
terms of the adopted 
definitions. 
 
 
 
Re: Regulation 107 
Regulation 107 relates to 
indoor space and requires 
the childcare centre to 
provide 3.25m2 of 
unencumbered indoor space 
for each child being educated 
and cared for at the centre. 
Based on the identified 125 
children, this proposal 
requires 406.25m2 of 
unencumbered area.  
The area calculations have 
shown that the centre will 
provide a total of 642m2 of 
unencumbered indoor area 
for the children being 
educated and cared for at 
this centre. Therefore the 
proposal complies with the 
requirements of Regulation 
107. 
 
 
Re: Regulation 108 
Regulation 108 relates to 
outdoor unencumbered 
space and requires the 
childcare centre to provide 
7m2 per child. Based on the 
proposed 125 place centre, a 
total of 875m2 of outdoor 
space is required.  
The area calculations shown 
on the plan set state that a 
total of 885m2 of 
unencumbered outdoor area 

https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
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swings) used for circulation  
•   toilet and hygiene facilities  
•   nappy changing area or area for preparing bottles  
•   area permanently set aside for the use or storage 

of cots  
•   area permanently set aside for storage  
•   area or room for staff or administration  
•   kitchens, unless the kitchen is designed to be 

used predominately by the children as part of an 
educational program e.g. a learning kitchen  

• on-site laundry  
• other space that is not suitable for children. 
 
Note: All unencumbered indoor spaces must be 
provided as a secure area for children. The design of 
these spaces should consider the safe supervision of 
children. 
 
Regulation 108 Education and Care Services 
National Regulations 
Unencumbered outdoor space excludes any of the 
following:  
•    pathway or thoroughfare, except where used by 

children as part of the education and care 
program  

•   car parking area  
•   storage shed or other storage area  
•   laundry  
•  other space that is not suitable for children. 

will be provided for the 
children being educated and 
cared for 
at this centre. Therefore the 
proposal complies with the 
requirements of Regulation 
108. 

22 Centre-based child care facility—concurrence 
of Regulatory Authority required for certain 
development 
 
(1)  This clause applies to development for the 

purpose of a centre-based child care facility if: 
 

(a)  the floor area of the building or place does 
not comply with regulation 107 (indoor 
unencumbered space requirements) of the 
Education and Care Services National 
Regulations, or  < ie 3.25sqm per child> 

(b)  the outdoor space requirements for the 
building or place do not comply with 
regulation 108 (outdoor unencumbered 
space requirements) of those Regulations. 
< ie 7sqm per child> 

(4)  In determining whether to grant or refuse 
concurrence, the Regulatory Authority is to 
consider any requirements applicable to the 
proposed development under the Children 
(Education and Care Services) National Law 
(NSW). 

 
N/A  

23   Centre-based child care facility—matters for 
consideration by consent authorities 
 

An assessment of the 
proposal against the Child 
Care Planning Guideline is 

https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
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Before determining a development application for 
development for the purpose of a centre-based child 
care facility, the consent authority must take into 
consideration any applicable provisions of the Child 
Care Planning Guideline, in relation to the proposed 
development. 

provided in the table below.  

24   Centre-based child care facility in Zone IN1 
or IN2—additional matters for consideration by 
consent authorities 
  

N/A 

25   Centre-based child care facility—non-
discretionary development standards 
 
(1)  The object of this clause is to identify 

development standards for particular matters 
relating to a centre-based child care facility that, if 
complied with, prevent the consent authority from 
requiring more onerous standards for those 
matters. 

 
(2)  The following are non-discretionary 
development standards for the purposes of 
section 79C (2) and (3) of the Act in relation to 
the carrying out of development for the purposes 
of a centre-based child care facility: 

 
(a)  location—the development may be located at 

any distance from an existing or proposed 
early education and care facility, 

(b)  indoor or outdoor space 
(i)  for development to which regulation 107 

(indoor unencumbered space requirements) 
or 108 (outdoor unencumbered space 
requirements) of the Education and Care 
Services National Regulations applies—the 
unencumbered area of indoor space and 
the unencumbered area of outdoor space 
for the development complies with the 
requirements of those regulations, or 

(ii) for development to which clause 28 
(unencumbered indoor space and useable 
outdoor play space) of the Children 
(Education and Care Services) 
Supplementary Provisions Regulation 2012 
applies—the development complies with 
the indoor space requirements or the 
useable outdoor play space requirements in 
that clause, 

(c)  site area and site dimensions - the 
development may be located on a site of any 
size and have any length of street frontage or 
any allotment depth, 

(d) colour of building materials or shade 
structures—the development may be of any 
colour or colour scheme unless it is a State or 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
2(a) Noted. 
 
 
2(b) Complies. Refer to 
Section 5 above 
demonstrating proposed 
compliance against 
Regulation 107 and 108.  
 
 
 
 
 
 
 
 
 
 
 
2(c) Noted 
 
2(d) Noted 
 
 
 
 
 
 
3(a) Noted  
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local heritage item or in a heritage 
conservation area. 

(3)  To remove doubt, this clause does not prevent a 
consent authority from: 

(a)  refusing a development application in   
relation to a matter not specified in 
subclause (2), or 

(b)  granting development consent even 
though any standard specified in subclause 
(2) is not complied with. 

 
 
3(b) Noted 
 

26   Centre-based child care facility—
development control plans 
 

(1)  A provision of a development control plan that 
specifies a requirement, standard or control in 
relation to any of the following matters (including 
by reference to ages, age ratios, groupings, 
numbers or the like, of children) does not apply to 
development for the purpose of a centre-based 
child care facility: 

(a)  operational or management plans or 
arrangements (including hours of operation), 

(b)  demonstrated need or demand for child care 
services, 

(c)  proximity of facility to other early childhood 
education and care facilities, 

(d)  any matter relating to development for the 
purpose of a centre-based child care facility 
contained in: 
(i)  the design principles set out in Part 2 of 

the Child Care Planning Guideline, or 
(ii)  the matters for consideration set out in 

Part 3 or the regulatory requirements set 
out in Part 4 of that Guideline (other than 
those concerning building height, side and 
rear setbacks or car parking rates). 

(2)  This clause applies regardless of when the 
development control plan was made. 

 
 
 
N/A - no issues in DCP 
requiring consideration in 
regards to inconsistency with 
the SEPP.  
 
 
 
 
  
  
 
 
 
 
 
 
 
 
 
 
 
The proposal complies with 
building height, side and rear 
setbacks and car parking 
rates required by Councils 
DCP. 

27   Mobile child care—exempt development N/A 

28   Emergency relocation of early education and 
care facility—exempt development 
 

N/A 

29 Home-based child care—exempt development N/A 

31 Out-of-school hours care at existing 
universities—complying development 

N/A 

32   Out-of-school hours care at existing TAFE 
establishments—complying development 

N/A 

 

CHILD CARE PLANNING GUIDELINE (AUGUST 2017) 
 

Matter for Consideration/ Requirement Proposal 

CHAPTER 2 DESIGN QUALITY PRINCIPLES  
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Principle 1 – Context 
 
Good design responds and contributes to its 
context, including the key natural and built features 
of an area, their relationship and the character they 
create when combined. It also includes social, 
economic, health and environmental conditions. 
 
Well-designed child care facilities respond to and 
enhance the qualities and identity of the area 
including adjacent sites, streetscapes and 
neighbourhood. 
 
Well-designed child care facilities take advantage 
of its context by optimising nearby transport, public 
facilities and centres, respecting local heritage, and 
being responsive to the demographic, cultural and 
socio-economic makeup of the facility users and 
surrounding communities. 

The application is for a new  
child care centre with 
proposed student numbers  of 
125.   
 
The proposal is within a newly 
developing area with the 
building design having 
satisfactory regard to the 
primarily one and two storey 
developments within the 
existing surrounding residential 
estate.  
 
The building is oriented to the 
north-east and situated in such 
a way to capture satisfactory 
natural light and minimise 
noise disturbance to adjoining 
properties. 
 

Principle 2 – Built Form  
 
Good design achieves a scale, bulk and height 
appropriate to the existing or desired future 
character of the surrounding area. 
 
Good design achieves an appropriate built form for 
a site and the building’s purpose in terms of 
building alignments, proportions, building type, 
articulation and the manipulation of building 
elements. Good design also uses a variety of 
materials, colours and textures. 
 
Appropriate built form defines the public domain, 
contributes to the character of streetscapes and 
parks, including their views and vistas, and 
provides internal amenity and outlook. 
 
Contemporary facility design can be distinctive and 
unique to support innovative approaches to 
teaching and learning, while still   achieving a visual 
appearance that is aesthetically pleasing, 
complements the surrounding areas, and 
contributes positively to the public realm. 

The built form satisfactorily 
references the bulk and scale 
of the existing surrounding 
residential estate and is a 
design that references the 
surrounding character.   
 
The building is oriented to the 
north-east and situated in such 
a way to capture satisfactory 
natural light. Both the indoor 
and outdoor areas provide 
ample opportunity for 
children’s’ recreation.  
 
 
 
 
 
 

Principle 3 – Adaptive Learning Spaces 
 
Good facility design delivers high quality learning 
spaces and achieves a high level of amenity for 
children and staff, resulting in buildings and 
associated infrastructure that are fit-for-purpose, 
enjoyable and easy to use. This is achieved 
through site layout, building design, and learning 
spaces fit-out. 
 

The site and the building 
provides high quality learning 
spaces and amenity for 
children. 
 
There is a mix of learning 
spaces to cater different 
students and different modes 
of learning. 
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Good design achieves a mix of inclusive learning 
spaces to cater for all students and different modes 
of learning. This includes appropriately designed 
physical spaces offering a variety of settings, 
technology and opportunities for interaction. 
 

 

Principle 4 – Sustainability 
 
Sustainable design combines positive 
environmental, social and economic outcomes. 
 
This includes use of natural cross ventilation, 
sunlight and passive thermal design for ventilation, 
heating and cooling reducing reliance on 
technology and operation costs. Other elements 
include recycling and re-use of materials and 
waste, use of sustainable materials and deep soil 
zones for groundwater recharge and vegetation. 
 
Well-designed facilities are durable and embed 
resource efficiency into building and site design, 
resulting in less energy and water consumption, 
less generation of waste and air emissions and 
reduced operational costs. 

The building is oriented to the 
north-east. This provides 
ample opportunity for natural 
ventilation, passive thermal 
design and sun penetration.  
 
Multiple door and window 
openings are provided  in the 
northern façade.  
 
The use of energy efficient 
materials and fitout is to the 
long term benefit of the 
operator, reducing operational 
costs for the centre.  

Principle 5 – Landscape 
 
Landscape and buildings should operate as an 
integrated and sustainable system, resulting in 
attractive developments with good amenity. A 
contextual fit of well-designed developments is 
achieved by contributing to the landscape character 
of the streetscape and neighbourhood. 
 
Well-designed landscapes make outdoor spaces 
assets for learning. This includes designing for 
diversity in function and use, age-appropriateness 
and amenity. 
 
Good landscape design enhances the 
development’s environmental performance by 
retaining positive natural features which contribute 
to the local context, co-ordinating water and soil 
management, solar access, micro-climate, tree 
canopy, habitat values and preserving green 
networks. 

A satisfactory concept 
landscape plan has been 
submitted. The plan indicates 
multilayered perimeter 
landscaping of predominantly 
native species, including semi-
mature plantings. A number of 
existing street trees are also to 
be retained.  
 
Direct views over the boundary 
fences into the centre 
premises would be limited by 
perimeter plantings. One street 
tree is nominated for removal. 
A replacement tree is 
recommended as a condition 
of consent, should the 
application be approved.  

Principle 6 – Amenity 
 
Good design positively influences internal and 
external amenity for children, staff and neighbours. 
Achieving good amenity contributes to positive 
learning environments and the well-being of 
students and staff. 
 
Good amenity combines appropriate and efficient 

The building design, 
orientation and connection 
between indoor/outdoor 
spaces facilitates the amenity 
of the children, staff and 
parents.  
 
The various indoor and 
outdoor spaces throughout the 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 26/02/2020 

Item 07 

Page 115 

indoor and outdoor learning spaces, access to 
sunlight, natural ventilation, outlook, visual and 
acoustic privacy, storage, service areas and ease 
of access for all age groups and degrees of 
mobility. 
 
Well-designed child care facilities provide 
comfortable, diverse and attractive spaces to learn, 
play and socialise. 

facility provide for  
comfortable, diverse and 
attractive spaces for learning 
and socialisation.  
 

Principle 7 – Safety 
 
Well-designed child care facilities optimise the use 
of the built and natural environment for learning 
and play, while utilising equipment, vegetation and 
landscaping that has a low health and safety risk, 
and can be checked and maintained efficiently and 
appropriately. 
 
Good child care facility design balances safety and 
security with the need to create a welcoming and 
accessible environment. It provides for quality 
public and private spaces that are inviting, clearly 
defined and allow controlled access for members of 
the community. Well-designed child care facilities 
incorporate passive surveillance and Crime 
Prevention Through Environmental Design 
(CPTED). 
 

Connectivity between the 
indoor and outdoor areas is via 
large slider doorways. 
 
The entry is clearly defined 
and accessed via a hinged 
door with security keypad.  
 
Within the curtilage of the 
centre, the building is 
separated from the carpark by 
a retaining wall and fence 
1.8m  high black powder-
coated ‘kidsafe’ tubular fence.   
 
The hours of operation are 
proposed to be 6:30am - 
6:30pm Monday to Friday and 
staff will be on site during 
those times. The 24hr onsite 
managers residence will also 
provide a degree of continued 
surveillance.  
 
The site is located in a central 
location within an establishing 
residential subdivision. It is 
situated fronting the main 
entry/exit road for the 
subdivision with the open 
spaces fronting Seaside Drive.     

 

CHAPTER 3 MATTERS FOR CONSIDERATION  
 

Provision Proposal 

3.1 Site selection and location p9-10 

C1 Zone Objectives 

For proposed developments in or adjacent to 
a residential zone, consider:  

 the acoustic and privacy impacts of the 
proposed development on the residential 
properties  

 the setbacks and siting of buildings within 
the residential context 

 traffic and parking impacts of the proposal 

The site is zoned primarily R3 
medium density residential and a 
small part R1 General Residential. 
The objectives of the zone are: 

 To provide for the housing needs 
of the community.  

 To provide for a variety of 
housing types and densities.  

 To enable other land uses that 
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on residential amenity.  
 
For proposed developments in public or 
private recreation zones, consider:  

 the compatibly of the proposal with the 
operations and nature of the community or 
private recreational facilities  

 if the existing premises is licensed for 
alcohol or gambling  

 if the use requires permanent or casual 
occupation of the premises or site  

 the availability of onsite parking  

 compatibility of proposed hours of 
operation with surrounding uses, 
particularly residential uses  

 the availability of appropriate and 
dedicated sanitation facilities for the 
development.  
 

provide facilities or services to 
meet the day to day needs of 
residents. 

 
The development of a centre-based 
child care centre in the R3 and R1 
zone is not antipathetic to the 
objectives of the zone.  
 
In terms of the three environmental 
impacts listed: 
 

 the acoustic and privacy impacts 
of the proposed development on 
the residential properties.  

 
Comment:  
An acoustic assessment has been 
submitted as part of the application. 
The report indicates that the 
proposal can sufficiently mitigate 
acoustic impacts on neighbouring 
residential properties subject to 
complying to proposed design 
recommendations. An appropriate 
condition of consent is 
recommended. Perimeters are also 
typically screened by a mix of 
acoustic fencing and multilayered 
native plantings.   
 

 the setbacks and siting of 
buildings within the residential 
context.  

 
Comment:  
The proposal is typically setback 
from neighbouring residential 
properties by a minimum of 3m. 
Perimeters are also typically 
screened by a mix of multilayered 
native plantings which will improve 
the visual privacy and perceived 
separation of the uses, as well as 
soften the interface.  
 

 traffic and parking impacts of the 
proposal on residential amenity.  

 
Comment:  
A traffic impact assessment has 
been submitted as part of the 
application. This assessment has 
provided a number of 
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recommendations which can be 
incorporated into the consent, should 
it be granted. The onsite parking is 
visually obvious, entrances are 
clearly rationalised and sidelines are 
able to be maintained both within 
and on approach/exit of the site.  
The entry and exit points are 
proposed to connect to an existing 
collector road - Seaside Drive - in a 
suitable location to minimise 
potential for adverse impacts to 
neighbouring residential properties.  
  

C2 Site Selection 
 
When selecting a site, ensure that:  

 the location and surrounding uses are 
compatible with the proposed 
development or use  

 the site is environmentally safe including 
risks such as flooding, land slip, bushfires, 
coastal hazards  

 there are no potential environmental 
contaminants on the land, in the building 
or the general proximity, and whether 
hazardous materials remediation is 
needed  

 the characteristics of the site are suitable 
for the scale and type of development 
proposed having regard to:  

- size of street frontage, lot configuration, 
dimensions and overall size  

- number of shared boundaries with 
residential properties  

- the development will not have adverse 
environmental impacts on the surrounding 
area, particularly in sensitive 
environmental or cultural areas 

 where the proposal is to occupy or retrofit 
an existing premise, the interior and 
exterior spaces are suitable for the 
proposed use  

 there are suitable drop off and pick up 
areas, and off and on street parking  

 the type of adjoining road (for example 
classified, arterial, local road, cul-de-sac) 
is appropriate and safe for the proposed 
use  

 it is not located closely to incompatible 
social activities and uses such as 
restricted premises, injecting rooms, drug 
clinics and the like, premises licensed for 
alcohol or gambling such as hotels, clubs, 

The proposal is permissible within 
the zones, is of an appropriate scale 
and form for the locality and is not 
incompatible with the site or 
neighbouring uses. The site is 
environmentally safe and  bushfire 
risks are able to be mitigated.  
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cellar door premises and sex services 
premises. 

C3 Site Location 
 
A child care facility should be located:  

 near compatible social uses such as 
schools and other educational 
establishments, parks and other public 
open space, community facilities, places 
of public worship  

 near or within employment areas, town 
centres, business centres, shops  

 with access to public transport including 
rail, buses, ferries  

 in areas with pedestrian connectivity to the 
local community, businesses, shops, 
services and the like. 
 

The proposal is located within the 
centre of the developing Area 15 
Lake Cathie/Bonny Hills locality.  
 
The locality is situated at the 
intersection of the primary 
commercial hub associated with the 
developing residential subdivision 
and is in proximity to a school, 
open space areas and employment 
areas / town centres. 
 
Pedestrian connectivity and public 
transport is available within the 
locality.  

C4 Environmental Risks 
 
A child care facility should be located to avoid 
risks to children, staff or visitors and adverse 
environmental conditions arising from:  

 proximity to:  
- heavy or hazardous industry, waste 

transfer depots or landfill sites  
- LPG tanks or service stations 
- water cooling and water warming systems 

- odour (and other air pollutant) generating 
uses and sources or sites which, due to 
prevailing land use zoning, may in future 
accommodate noise or odour generating 
uses  
- extractive industries, intensive 

agriculture, agricultural spraying 
activities 

 any other identified environmental hazard 
or risk relevant to the site and/ or existing 
buildings within the site. 

The site is not located in proximity to 
any industrial or known hazardous 
location.  
 

3.2 Local Character, streetscape and the public domain interface p11-12 

C5 Local character and streetscape 
 
The proposed development should:  

 contribute to the local area by being 
designed in character with the locality and 
existing streetscape  

 reflect the predominant form of 
surrounding land uses, particularly in low 
density residential areas 

 recognise predominant streetscape 
qualities, such as building form, scale, 
materials and colours  

 include design and architectural 
treatments that respond to and integrate 

The site has a maximum building 
height of 11.5 with adjoining 
residential zones having a maximum 
height of 8.5m. The proposed design 
is consistent with the single- and 
two-storey character of the locality. 
The roof features and mix of single 
and two storey buildings reference 
the existing residential character of 
this locality. 
 
The curtilage of the building is 
separated from the car park by 
suitable fence and landscaping. The 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 26/02/2020 

Item 07 

Page 119 

with the existing streetscape 

 use landscaping to positively contribute to 
the streetscape and neighbouring amenity  

 integrate car parking into the building and 
site landscaping design in residential 
areas. 
 

street frontages and site peripheries 
are buffered by a mix of multilayered 
landscaping.  

C6 Separation/transition with public 
spaces  
 
Create a threshold with a clear transition 
between public and private realms, including:  

 fencing to ensure safety for children 
entering and leaving the facility  

 windows facing from the facility towards 
the public domain to provide passive 
surveillance to the street as a safety 
measure and connection between the 
facility and the community  

 integrating existing and proposed 
landscaping with fencing. 

There is a clear threshold between 
the public and private areas 
achieved via a mix of site design, 
landscaping and fencing.  
 
The public space (i.e. the car park) is 
separated from the centre proper via 
a 1.8m high fence and integrated 
landscape elements.  The fencing is 
visually permeable and the building 
contains multiple windows and 
openings facing the carpark/street 
allowing ample passive surveillance.  

C7 Legibility of Site 
 
On sites with multiple buildings and/or 
entries, pedestrian entries and spaces 
associated with the child care facility should 
be differentiated to improve legibility for 
visitors and children by changes in materials, 
plant species and colours. 
 

The site is clearly legible from 
Seaside Drive. The legibility of the 
carpark and the facility entrance is 
clearly defined and highlighted by 
gated access, landscaping and 
pathway access.  
 
 

C8 Adjoining public parks, open space or 
bushland 
 
Where development adjoins public parks, 
open space or bushland, the facility should 
provide an appealing streetscape frontage by 
adopting some of the following design 
solutions:  

 clearly defined street access, pedestrian 
paths and building entries  

 low fences and planting which delineate 
communal/ private open space from 
adjoining public open space  

 minimal use of blank walls and high 
fences. 

N/A 
 
  

C9 Fronts and retaining – character of the 
area 
 
Front fences and walls within the front 
setback should be constructed of visually 
permeable materials and treatments. Where 
the site is listed as a heritage item, adjacent 
to a heritage item or within a conservation 
area front fencing should be designed in 

The northern part of the site has a 
fence fronting Seaside Drive as part 
of the Community Garden Courtyard 
area. This fencing is approx. 1.8m 
‘kidsafe’ secure fencing and 
integrated with landscape elements.  
The fencing is visually permeable.  
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accordance with local heritage provisions. 

C10 Fencing – Noisy or Classified Roads  N/A 

3.3 Building orientation, envelope and design p12-14 

C11 Orientation of development  
 
Orient a development on a site and design 
the building layout to:  

 ensure visual privacy and minimise 
potential noise and overlooking impacts 
on neighbours by:  
- facing doors and windows away from 

private open space, living rooms and 
bedrooms in adjoining residential 
properties  

- placing play equipment away from 
common boundaries with residential 
properties  

- locating outdoor play areas away from 
residential dwellings and other 
sensitive uses  

 optimise solar access to internal and 
external play areas  

 avoid overshadowing of adjoining 
residential properties  

 minimise cut and fill  

 ensure buildings along the street frontage 
define the street by facing it  

 ensure that where a child care facility is 
located above ground level, outdoor play 
areas are protected from wind and other 
climatic conditions. 

The proposed building is well sited 
and oriented in terms of its location. 
The centre is located towards the 
south and west boundaries with 
good access to the north for solar 
access and sun penetration to both 
the indoor and outdoor spaces. 
 
There is no visual privacy matters 
with neighbours to the south or west. 
The orientation also avoids 
overlooking neighbouring residential 
areas, and will not adversely impact 
on overshadowing of neighbouring 
properties. Acoustic fencing and 
screen planting along each of the 
side boundaries (south, west and 
north)  will improve visual privacy in 
each direction (into and out of the 
site).   
 
 
 
 
 
 
 

C12 Scale of development – local context 
 
The following matters may be considered to 
minimise the impacts of the proposal on local 
character:  

 building height should be consistent with 
other buildings in the locality  

 building height should respond to the 
scale and character of the street 

 setbacks should allow for adequate 
privacy for neighbours and children at the 
proposed child care facility  

 setbacks should provide adequate access 
for building maintenance  

 setbacks to the street should be 
consistent with the existing character. 

The building height is consistent with 
the locality and is below the 
permitted building height for the 
subject land. The setbacks are 
varied and provide for adequate 
access for building maintenance and 
are consistent with the character of 
this locality. 

C13 Street Setbacks 
 
Where there are no prevailing setback 
controls minimum setback to a classified road 
should be 10 metres. On other road frontages 
where there are existing buildings within 50 
metres, the setback should be the average of 

The building is consistent with the 
setbacks within this locality as per 
the provisions of DCP 2013. The 
guidelines note the setbacks 
consistent with other street setbacks. 
It is noted that this proposal has a 
street setback greater than the 
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the two closest buildings. Where there are no 
buildings within 50 metres, the same setback 
is required for the predominant adjoining land 
use. 

residential properties in this locality. 

C14 Side and Rear Boundary Setbacks 
 
On land in a residential zone, side and rear 
boundary setbacks should observe the 
prevailing setbacks required for a dwelling 
house. 

As above.    

C15 Built Form - Local Area Character 
 
The built form of the development should 
contribute to the character of the local area, 
including how it:  

 respects and responds to its physical 
context such as adjacent built form, 
neighbourhood character, streetscape 
quality and heritage  

 contributes to the identity of the place  

 retains and reinforces existing built form 
and vegetation where significant  

 considers heritage within the local 
neighbourhood including identified 
heritage items and conservation areas  

 responds to its natural environment 
including local landscape setting and 
climate  

 contributes to the identity of place. 

Discussion on built form and local 
area character addressed 
previously. 
 
The built form references the 
residential locality as does the 
variety of building materials. The 
proposal is well articulated on site 
and clearly references the street.  
 
There are no heritage items in the 
vicinity.     

C16 Safe Environments 
 
Entry to the facility should be limited to one 
secure point which is:  

 located to allow ease of access, 
particularly for pedestrians 

 directly accessible from the street where 
possible • directly visible from the street 
frontage  

 easily monitored through natural or 
camera surveillance  

 not accessed through an outdoor play 
area. 

 in a mixed-use development, clearly 
defined and separate from entrances to 
other uses in the building. 

The entry to the child care centre is 
a clearly identifiable secure point 
with good pedestrian access, and 
has good passive surveillance. The 
entrance is not accessible through 
an outdoor play area.  

C17 Accessibility 
 
Accessible design can be achieved by:  

 providing accessibility to and within the 
building in accordance with all relevant 
legislation  

 linking all key areas of the site by level or 
ramped pathways that are accessible to 
prams and wheelchairs, including between 

The proposal has clearly legible and 
accessible pedestrian access to, 
from and within the carpark and 
facility.  
 
Any development of the site is to 
address the relevant standards 
which can be addressed as part of 
the Construction Certificate process.  
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all car parking areas and the main building 
entry  

 providing a continuous path of travel to 
and within the building, including access 
between the street entry and car parking 
and main building entrance. Platform lifts 
should be avoided where possible  

 minimising ramping by ensuring building 
entries and ground floors are well located 
relative to the level of the footpath. NOTE: 
The National Construction Code, the 
Discrimination Disability Act 1992 and the 
Disability (Access to Premises – 
Buildings) Standards 2010 set out the 
requirements for access to buildings for 
people with disabilities. 

 

3.4 Landscaping p15 

C18 Landscape Design 
 
Appropriate planting should be provided 
along the boundary integrated with fencing. 
Screen planting should not be included in 
calculations of unencumbered outdoor space. 
Use the existing landscape where feasible to 
provide a high quality landscaped area by:  

 reflecting and reinforcing the local context  

 incorporating natural features of the site, 
such as trees, rocky outcrops and 
vegetation communities into landscaping. 

A satisfactory landscape concept 
plan prepared by a landscape 
architect has been submitted with 
the application.  
 
The landscaping will provide for the 
use of natural appearing features 
and safe play environments. The 
carpark area has been landscaped 
to provide visual softening whilst 
maintaining the safe movement of 
pedestrians and vehicles and clear 
legibility.  

C19 Landscaping – car parking  
 
Incorporate car parking into the landscape 
design of the site by:  

 planting shade trees in large car parking 
areas to create a cool outdoor 
environment and reduce summer heat 
radiating into buildings  

 taking into account streetscape, local 
character and context when siting car 
parking areas within the front setback  

 using low level landscaping to soften and 
screen parking areas. 

See above.  

3.5 Visual and Acoustic Privacy p15-16 

C20 Privacy and Security of children  
 
Open balconies in mixed use developments 
should not overlook facilities nor overhang 
outdoor play spaces.  

N/A 

C21 Privacy - Indoor and Outdoor Areas  
 
Minimise direct overlooking of indoor rooms 
and outdoor play spaces from public areas 
through:  

Addressed previously. The proposal 
provides for periphery screen 
landscaping comprised of multilayer 
natives. Public areas cannot directly 
overlook the outdoor play spaces, as 
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 appropriate site and building layout  

 suitably locating pathways, windows and 
doors  

 permanent screening and landscape 
design. 

the design has incorporated 
appropriate screening and 
landscaping features. 

C22 Visual Privacy  
 
Minimise direct overlooking of main internal 
living areas and private open spaces in 
adjoining developments through:  

 appropriate site and building layout  

 suitable location of pathways, windows 
and doors  

 landscape design and screening. 

Addressed previously.  
 

C23 Acoustic Privacy  
 
A new development, or development that 
includes alterations to more than 50 per cent 
of the existing floor area, and is located 
adjacent to residential accommodation 
should:  

 provide an acoustic fence along any 
boundary where the adjoining property 
contains a residential use. (An acoustic 
fence is one that is a solid, gap free 
fence).  

 ensure that mechanical plant or 
equipment is screened by solid, gap free 
material and constructed to reduce noise 
levels e.g. acoustic fence, building, or 
enclosure. 

Addressed previously. An acoustic 
assessment has been submitted as 
part of the application. The report 
indicates that the proposal can 
sufficiently mitigate acoustic impacts 
on neighbouring residential 
properties subject to complying to 
proposed designs. Acoustic fencing 
is proposed.  

C24 Acoustic Assessment  
 
A suitably qualified acoustic professional 
should prepare an acoustic report which will 
cover the following matters:  

 identify an appropriate noise level for a 
child care facility located in residential and 
other zones  

 determine an appropriate background 
noise level for outdoor play areas during 
times they are proposed to be in use  

 determine the appropriate height of any 
acoustic fence to enable the noise criteria 
to be met. 

Addressed previously. An acoustic 
assessment has been submitted as 
part of the application. The report 
indicates that the proposal can 
sufficiently mitigate acoustic impacts 
on neighbouring residential 
properties subject to complying to 
proposed designs requirements. 

3.6 Noise and air pollution p17 

C25 Outside Noise Levels 
 
Adopt design solutions to minimise the 
impacts of noise, such as:  

 creating physical separation between 
buildings and the noise source  

 orienting the facility perpendicular to the 
noise source and where possible buffered 

An acoustic assessment has been 
submitted as part of the application. 
Adjoining potential noise sources are 
private residential dwellings of low 
density and traffic. The noise arising 
from these adjoining landuses is not 
expected to adversely impact on the 
child care centre. The majority of the 
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by other uses  

 using landscaping to reduce the 
perception of noise  

 limiting the number and size of openings 
facing noise sources  

 using double or acoustic glazing, acoustic 
louvers or enclosed balconies 
(wintergardens)  

 using materials with mass and/or sound 
insulation or absorption properties, such 
as solid balcony balustrades, external 
screens and soffits  

 locating cot rooms, sleeping areas and 
play areas away from external noise 
sources. 

child care centre rooms are setback 
from the nearest road, which is a 
residential street. The traffic noise is 
not expected to adversely impact on 
the use of classroom areas or the 
outdoor recreation spaces. No 
mitigation measures are considered 
necessary.  
 
  

C26 Noise Levels – Sleeping Areas 
 
An acoustic report should identify appropriate 
noise levels for sleeping areas and other non-
play areas and examine impacts and noise 
attenuation measures where a child care 
facility is proposed in any of the following 
locations:  

- on industrial zoned land  
- where the ANEF contour is between 20 

and 25, consistent with AS 2021 – 2000 
- along a railway or mass transit corridor, 

as defined by State Environmental 
Planning Policy (Infrastructure) 2007  

- on a major or busy road  
- other land that is impacted by 

substantial external noise. 

As above.   

C27 Noise Impacts – External Sources 
 
Locate child care facilities on sites which 
avoid or minimise the potential impact of 
external sources of air pollution such as 
major roads and industrial development 

No external noise sources that 
require noise attenuation measures.  

C28 Air Quality Assessment 
 
A suitably qualified air quality professional 
should prepare an air quality assessment 
report to demonstrate that proposed child 
care facilities close to major roads or 
industrial developments can meet air quality 
standards in accordance with relevant 
legislation and guidelines. 

The proposal is located in an 
existing developing residential estate 
and not located in an area which is 
adversely impacted by external 
sources of air pollution, including 
industrial development.  

3.7 Hours of operation p18 

C29 Amenity of Neighbouring Residential 
Developments 
 
Hours of operation within areas where the 
predominant land use is residential should be 
confined to the core hours of 7.00am to 

The proposed hours of operation are 
6:30am to 6:30pm Monday to Friday. 
 
A condition of consent is proposed to 
permit hours of operation no earlier 
than 7am and no later than 6:30pm 
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7.00pm weekdays. The hours of operation of 
the proposed child care facility may be 
extended if it adjoins or is adjacent to non-
residential land uses. 
 

in response to the existing context 
and in part to the acoustic concerns 
raised in the submission received.   
 
 

C30 Mixed use and Commercial Areas  N/A 

3.8 Traffic, parking and pedestrian circulation p18-19 

C31 Off-street Car Parking 
 
Off street car parking should be provided at 
the rates for child care facilities specified in a 
Development Control Plan that applies to the 
land. 
Where a Development Control Plan does not 
specify car parking rates, off street car 
parking should be provided at the following 
rates:  
Within 400 metres of a metropolitan train 
station:  

 1 space per 10 children  

 1 space per 2 staff. Staff parking may be 
stack or tandem parking with no more 
than 2 spaces in each tandem space.  

In other areas:  

 1 space per 4 children. 
A reduction in car parking rates may be 
considered where:  

 the proposal is an adaptive re-use of a 
heritage item  

 the site is in a B8 Metropolitan Zone or 
other high density business or residential 
zone  

 the site is in proximity to high frequency 
and well-connected public transport  

 the site is co-located or in proximity to 
other uses where parking is appropriately 
provided (for example business centres, 
schools, public open space, car parks)  

 there is sufficient on street parking 
available at appropriate times within 
proximity of the site. 

Carparking complies with PMHC 
DCP 2013 requirements.  
 

C32 Commercial, Industrial, Mixed Use 
Zones 

N/A 

C33 Traffic and Parking Assessment 
 
A Traffic and Parking Study should be 
prepared to support the proposal to quantify 
potential impacts on the surrounding land 
uses and demonstrate how impacts on 
amenity will be minimised. The study should 
also address any proposed variations to 
parking rates and demonstrate that:  

 the amenity of the surrounding area will 
not be affected  

A Traffic Impact Assessment has 
been provided as part of the 
application. The assessment 
concludes that the traffic impacts 
generated are in keeping with the 
ongoing development of the area.  
 
Council’s Development Engineer’s 
comments are provided in the s4.15 
assessment below.   
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 there will be no impacts on the safe 
operation of the surrounding road network. 

No adverse impacts to the existing 
amenity of the locality identified.  

C34 Access to site - Vehicles 
 
Alternate vehicular access should be 
provided where child care facilities are on 
sites fronting:  

 a classified road 

 roads which carry freight traffic or 
transport dangerous goods or hazardous 
materials. The alternate access must have 
regard to:  

 the prevailing traffic conditions  

 pedestrian and vehicle safety including 
bicycle movements  

 the likely impact of the development on 
traffic. 

N/A  

C35 Narrows Road and Cul-de-sac 
 
Child care facilities proposed within cul-de-
sacs or narrow lanes or roads should ensure 
that safe access can be provided to and from 
the site, and to and from the wider locality in 
times of emergency. 

N/A 
 

C36 Access to the site – Pedestrians 
 
The following design solutions may be 
incorporated into a development to help 
provide a safe pedestrian environment:  

 separate pedestrian access from the car 
park to the facility  

 defined pedestrian crossings included 
within large car parking areas  

 separate pedestrian and vehicle entries 
from the street for parents, children and 
visitors  

 pedestrian paths that enable two prams to 
pass each other  

 delivery and loading areas located away 
from the main pedestrian access to the 
building and in clearly designated, 
separate facilities  

 in commercial or industrial zones and 
mixed use developments, the path of 
travel from the car parking to the centre 
entrance physically separated from any 
truck circulation or parking areas  

 vehicles can enter and leave the site in a 
forward direction. 

The proposal has been designed 
with safe and practical pedestrian 
movements, and adequately 
addressed the provisions.  
 
Pedestrian areas are adequately 
separated form traffic area. Loading 
areas are located away from main 
pedestrian access zones.  

C37 Access to the site – Mixed Use 
Developments 

N/A 

C38 Car Parking Design 
 
Car parking design should:  

The building entrance and play 
areas are to be separated from the 
car park area.  



AGENDA DEVELOPMENT ASSESSMENT PANEL
 26/02/2020 

Item 07 

Page 127 

 include a child safe fence to separate car 
parking areas from the building entrance 
and play areas  

 provide clearly marked accessible parking 
as close as possible to the primary 
entrance to the building in accordance 
with appropriate Australian Standards  

 include wheelchair and pram accessible 
parking. 

 
No children will be able to leave the 
facility except through the main 
access gate. Accessible parking 
space is provided, well located close 
to the entry gate. No pram 
accessible parking is nominated on 
the plans.   

 
State Environmental Planning Policy (Coastal Management) 2018 
 
The site is not located within a coastal use area / coastal environment area. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate (1056653S) has been submitted demonstrating that the proposed 
caretakers residence will comply with the requirements of the SEPP.  It is 
recommended that a condition be imposed to ensure that the commitments are 
incorporated into the development and certified at Occupation Certificate stage. 
 
State Environmental Planning Policy (Infrastructure) 2007 
 
The development does not trigger any of the traffic generating development 
thresholds of Clause 104. Referral to the NSW Roads and Maritime Services (RMS) 
is not required. 
 
The proposed development addresses relevant clauses in the SEPP and is unlikely 
to create any conflict in terms of traffic or noise. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2 - The subject site is zoned R3 Medium Density Residential and part 
R1 General residential.  

 Clause 2.3(1) and the R3 and R1 zone landuse tables - The proposed 
development for childcare centre and manager’s residence is a permissible 
landuse with consent. 

The objectives of the R3 zone are as follows: 

o To provide for the housing needs of the community within a medium 

density residential environment; 

o To provide a variety of housing types within a medium density residential 

environment; 

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents; 
 
The objectives of the R3 zone are as follows: 

o To provide for the housing needs of the community. 

o To provide for a variety of housing types and densities. 

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents. 
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In accordance with Clause 2.3(2), the proposal is consistent with the zone 
objectives having regard to the following: 

o the proposal is a permissible landuse; 

o the proposed childcare centre will provide a facility and service that will 

meet the day to day needs of existing and future residents of the 
immediate Caterina and Seawide Estate neighbourhoods; 

o The proposed development will provide a business/community use that will 

serve the needs of people who live and work in the neighbourhood. 
 

 Clause 4.3 - The maximum overall height of the building above ground level 
(existing) is 7.82m, which complies with the standard height limit of 11.5m 
applying to the site. 

 Clause 4.4 - The floor space ratio of the proposal is 0.33:1 which complies with 
the maximum 1.50:1 floor space ratio applying to the site. 

 Clause 5.10 – Heritage. The site does not contain or adjoin any known heritage 
items or sites of significance. 

 Clause 7.9 - Development subject to acoustic controls mapping. No adverse 
noise impacts can be identified from Ocean Drive to require any specific 
mitigation measures to the dwelling or childcare centre.  

 Clause 7.13 - Satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply sewer infrastructure, 
stormwater drainage and suitable road access to service the development.  

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force 
 
Port Macquarie-Hastings Development Control Plan 2013 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling houses 
& Ancillary development  

 Requirements Proposed Complies 

3.2.2.2 Front setback (Residential not 
R5 zone): 

• Min. 6.0m classified road 

• Min. 4.5m local road or within 

20% of adjoining dwelling if 
on corner lot 

• Min. 3.0m secondary road  

Min. 2.0m Laneway 

Minimum 7.4m front 
setback to managers 
residence from Seaside 
Drive.  

Yes 

3.2.2.5 Side setbacks: 

• Ground floor = min. 0.9m 

• First floors & above = min. 3m 
setback or where it can be 
demonstrated that 
overshadowing not adverse = 
0.9m min. 

First floor minimum 3m 
setback from western 
boundary.  

 

 

Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling houses 
& Ancillary development  

 Requirements Proposed Complies 

• Building wall set in and out 
every 12m by 0.5m 

3.2.2.6 35m2 min. private open space 
area including a useable 4x4m 
min. area, which has 5% max. 
Grade and directly accessible 
from ground floor living area. 

 

 

Proposed manager’s 
residence is located on the 
second floor level and has 
a private open space of 
approximately 44m2 on the 
balcony and is therefore 
considered acceptable for 
the proposed use. 

 

The on-site manager will 
provide 24/7 surveillance 
of the premises generally. 
It should be noted that the 
manager’s residence is 
considered ancillary to the 
primary use of the site.  

Yes 

3.2.2.10 Privacy: 

• Direct views between living 

areas of adjacent dwellings 
screened when within 9m 
radius of any part of window 
of adjacent dwelling and 
within 12m of private open 
space areas of adjacent 
dwellings. ie. 1.8m fence or 
privacy screening which has 
25% max. openings and is 
permanently fixed 

• Privacy screen required if 
floor level > 1m height, 
window side/rear setback 
(other than bedroom) is less 
than 3m and sill height less 
than 1.5m  

• Privacy screens provided to 

balconies/verandahs etc 
which have <3m side/rear 
setback and floor level height 
>1m 

Privacy adequately 
addressed through building 
design, landscape design 
and separation. 

 

Primary living spaces 
located on the ground 
floor, with site boundaries 
fenced at 1.8m high and 
site landscaping proposed.  

Yes 

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses 
generic principles 
of Crime 

The site is located in a central 
location with in a rapidly 
establishing residential subdivision. 

Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

Prevention 
Through 
Environmental 
Design guideline 

It is situated fronting the main 
entry/exit road for the subdivision 
with design of the proposal centrally 
located to Seaside Drive.  
 
The facility will have controlled 
access and good opportunity for 
casual surveillance.  
 
The 24hr onsite managers 
residence will also provide a degree 
of continued surveillance.     

2.3.3.1 Cut and fill 1.0m 
max. 1m outside 
the perimeter of the 
external building 
walls 

The development proposes bearer 
and joist construction with minimal 
cut and fill required.  Changes in 
ground levels are less than 1m 
change.  

Yes 

2.3.3.2 1m max. height 
retaining walls 
along road frontage 

None proposed. N/A 

Any retaining wall 
>1.0 in height to be 
certified by 
structure engineer 

The site does not require a 
substantial amount of cut/fill or 
retaining. There are some retaining 
walls proposed, predominantly <1m 
in height which will require 
engineering certification as detailed 
on the plans.  

Yes 

Combination of 
retaining wall and 
front fence height 
max 1.8m, max 
length 6.0m or 30% 
of frontage, fence 
component 25% 
transparent, and 
splay at corners 
and adjacent to 
driveway 

No retaining wall front fence 
combination proposed. 

N/A 

2.3.3.8 Removal of hollow 
bearing trees  

None proposed to be removed   N/A 

2.6.3.1 Tree removal (3m 
or higher with 
100m diameter 
trunk at 1m above 
ground level and 
3m from external 
wall of existing 
dwelling) 

1x established street tree is 
proposed to be removed for 
provision of driveway. Condition 
recommended to relocate 
elsewhere along the frontage.  

Yes 

2.4.3 Bushfire risk, Acid 
sulphate soils, 

Address within the relevant section 
of the SEPP and this report.   

Bushfire 
report and 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

Flooding, 
Contamination, 
Airspace 
protection, Noise 
and Stormwater 

RFS referral 

2.5.3.2 New accesses not 
permitted from 
arterial or 
distributor roads 

N/A N/A 

Driveway 
crossing/s  

2x new driveway crossings 
proposed.  
  

Yes 

2.5.3.3 Parking for child 
care centre: 1 
space per 4  
children 

Proposal includes: 
Childcare Centre:  125 children   
Residence:   1x 
 
Therefore, parking requirements 
are: 
Childcare Centre:  31.25 (32)  
Residence:    1 
Total Required:   33 spaces  
 
The overall parking demand of the 
development is therefore 33 spaces. 
 
The submitted revised plans 
identifies 33 parking spaces, 
including a disabled space, and is 
compliant with the parking 
requirements.  

Yes - 
condition 
recommended 
to restrict 
number of 
children.  

2.5.3.11 Section 94 
contributions 

Refer to main body of report. Yes 

2.5.3.12 
and 
2.5.3.13 

Landscaping of 
parking areas  

Addressed previously.   N/A 

2.5.3.14 Sealed driveway 
surfaces unless 
justified 

Driveway and carpark proposed to 
be sealed.  

Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades 
first 6m or ‘parking 
area’ shall be 5% 
grade with 
transitions of 2m 
length 

Driveway grades capable of 
meeting Council standard driveway 
crossover requirements.  

Yes 

2.5.3.17 Parking areas to be 
designed to avoid 
concentrations of 
water runoff on the 
surface. 

Parking layout design satisfactory.  Yes 
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(iiia) Any planning agreement that has been entered into under section 7.4, or 
any draft planning agreement that a developer has offered to enter into 
under section 7.4 

 
None prescribed. 
 
iv) Any matters prescribed by the Regulations 
 
None prescribed. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and Setting:  
The site has a general north-easterly street frontage orientation to Seaside Drive. 
The site is located within an establishing residential subdivision and will eventually be 
surrounded by similar residential uses. Adjoining the site to the north, south, and 
west are further R1 General Residential zoned premises, to the east is a mix of B4 
Mixed Use and further R3 Medium Density Residential.  

 The proposal will not have any significant adverse impacts to existing 
adjoining properties and satisfactorily addresses the public domain. 

 The proposal is considered to be sufficiently compatible with other residential 
development in the locality and adequately addresses planning controls for 
the area. 

 

 The proposal does not have a significant adverse impact on existing view 
sharing. 

 The proposal does not have significant adverse lighting impacts. 

 There are no significant adverse privacy impacts.  Adequate building 
separation, orientation and layout in response to the context is provided.  

 There are no significant adverse overshadowing impacts. The proposal does 
not prevent adjoining properties from receiving 3 hours of sunlight to private 
open space and primary living areas on 21 June between the hours of 9am 
and 3pm. 

 
Roads 
The site has road frontage to Seaside Drive, which is a public road under the care 
and control of Council. Seaside Drive is a Collector, road with a Road Formation 
Width of 9m, and a layback kerb to the development side of the road. There is a 
formal bus-stop located in the middle of the development site.  
 
Traffic and Transport 
The application includes a Traffic Impact Assessment from Street Wise Road Safety 
and Traffic Services dated 9/8/2019.   
 
Recommendations of the study determined:  

 The proposed development provide two separate driveway access with entry 
to the site via the southern access and exiting form the site via the northern 
access.  

 Standard regulatory signage is to be installed at the accesses to advise users 
of the traffic flow arrangements.  

 Landscaping adjacent to the driveway accesses is to attain and be 
maintained to a maximum height of 0.60m to minimise sight distance conflicts 
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with oncoming traffic and pedestrians walking along the footpath fronting the 
site.  

 
The application has been reviewed by Council’s Engineering staff and deemed 
acceptable subject to conditions relating to traffic, transport and access as 
recommended. Due to the type of development, car park circulation is required to 
enable vehicles to enter and exit the site in a forward manner.  Site plans show 
adequate area is available and conditions have been imposed to reflect these 
requirements 
 
Site Frontage & Access 
Vehicle access to the site is proposed though individual driveways for entry and exit 
manoeuvres to Seaside Drive. Access shall comply with Council AUSPEC and 
Australian Standards, and conditions have been imposed to reflect these 
requirements.   
 
Parking and Manoeuvring 
A total of 33 parking spaces (including 1 disabled spaces) have been provided on-
site.  Parking and driveway widths on site can comply with relevant Australian 
Standards (AS 2890) and conditions have been imposed to reflect these 
requirements.   
 
Due to the type of development, car park circulation is required to enable vehicles to 
enter and exit the site in a forward manner.  Site plans show adequate area is 
available and conditions have been imposed to reflect these requirements.   
 
Water Supply Connection 
Council records indicate that the development site has an existing 20mm sealed 
water service from the 150PVC main on the opposite side of Seaside Drive. Final 
water service sizing will need to be determined by a hydraulic consultant to suit the 
domestic and commercial components of the development, as well as fire service 
and backflow protection requirements in accordance with AS3500. Plans to indicate 
reclaimed main within the area to be utilised, plans to be provided for review and 
approval. 

A Council owned 450dn water trunk main traverses the proposed site to the east, the 
main should be accurately located and details provided on Engineering Plans. 
Location of the trunk main to be also included on the proposed driveway long section. 
It should be noted the water main is currently being upgraded and relocated closer to 
the kerb. There is an existing easement located over the 450dn water main which is 
to remain in place. No structures to be placed on the trunk main. 

 
Sewer Connection 
Council records indicate that the proposed development can discharge all sewage to 
the existing manhole to the south of the proposed development site, plans to be 
provided for review and approval. 

 
Stormwater 
The site naturally grades towards the rear and is currently serviced via an existing 
interallotment drainage system. 
The legal point of discharge for the proposed development is defined as a direct 
connection to the existing interallotment drainage system servicing the site. 
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A detailed site stormwater management plan will be required to be submitted for 
assessment with the S.68 application and prior to the issue of a Construction 
Certificate. In accordance with Councils AUSPEC requirements, the following must 
be incorporated into the stormwater drainage plan: 

 On site stormwater detention  

 Water quality controls  
 
Other Utilities  
Telecommunication and electricity services are available to the site. 
 
Heritage  
Following a site inspection and a search of Council records, no known items of 
Aboriginal or European heritage significance exist on the property. No adverse 
impacts anticipated.  
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will not have any significant adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will not have any significant adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during 
construction. 
 
Air and microclimate  
The construction and/or operations of the proposed development will not result in any 
significant adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any native vegetation and therefore does not trigger the biodiversity offsets scheme.  
Part 7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. Private garbage collection are required and an appropriate condition 
is recommended. No adverse impacts anticipated. Standard precautionary site 
management condition recommended. 
 
Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX or Section J of the Building Code of Australia. 
No adverse impacts anticipated. 
 
Noise and vibration  
The construction and/or operations of the proposed development will not result in any 
significant adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. An acoustic 
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report accompanied the application and was reviewed by Councils Environmental 
Health staff and deemed acceptable subject to conditions restricting the hours of 
operation.  
 
Bushfire 
The site is identified as being bushfire prone. 
 
In accordance with Section 100B - Rural Fires Act 1997 - the application proposes 
subdivision of bush fire prone land that could lawfully be used for residential 
purposes. As a result, the applicant has submitted a bushfire report prepared by a 
Certified Consultant. The report was forwarded to the NSW Rural Fire Service who 
have since issued a Bushfire Safety Authority, which will be incorporated into the 
consent. 
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area.  The proposal will improve natural surveillance within 
the locality and openings overlook common and private areas from both the 
manager’s residence and childcare centre.  
 
Social impacts in the locality  
Given the nature of the proposed development and its location the proposal is not 
considered to have any significant adverse social impacts. The provision of childcare 
services within the community is considered to be of social benefit. 
 
Economic impact in the locality  
The proposal is not considered to have any significant adverse economic impacts on 
the locality. A likely positive impact is that the development will maintain employment 
in the construction industry, which will lead to flow impacts such as expenditure in the 
area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality.  
 
Construction  
Construction impacts are considered capable of being managed, standard 
construction and site management conditions have been recommended. 
 
Cumulative Impacts 
The proposed development is not considered to have any significant adverse 
cumulative impacts on the natural or built environment or the social and economic 
attributes of the locality. 
 
(c) The suitability of the site for the development 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
Site constraints have been adequately addressed and appropriate conditions of 
consent recommended. 
 
(d) Any submissions made in accordance with this Act or the Regulations 
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One (1) written submission was received following public exhibition of the application. 
A copy of the written submission have been provided separately to members of the 
DAP. 
 
Key issues raised in the submission received and comments are provided as follows: 
 

Submission Issue/Summary Planning Comment/Response 

Landscaping, including façade 
screening.  

Updated plans have been provided including a 
concept landscape plan. These concept landscape 
plans illustrate muli-layered landscaping along the 
western and southern boundaries which will screen 
these facades from the residential zones.  

Deliveries  Council’s Environmental Health Officer has 
reviewed the application and provided the following 
condition related to deliveries: 
F196 restricting garbage collection and deliveries to 
only occur between 7am to 9pm.  

Parking provisions for 
childcare and managers 
residence.  

Revised plans demonstrating adequate parking for 
both the childcare and the separate managers 
residence have been provided. The proposal 
requires 32x spaces for the childcare centre and 1x 
space for the managers residence. A total of 33 
spaces are available on site.  

Impact of Council easement 
along eastern property 
boundary  
 

There is an easement in place over a 450dn water 
trunk main located along the eastern boundary. 
Council engineers have reviewed the application. 
Condition B196 requires the existing easement to 
remain in place.  
 
Disruptions to this service, while not expected to be 
frequent, would impact any proposal on this site and 
can be dealt with on a case by case basis.  

No anticipated number of staff 
provided? 

The proposal is assessed on student numbers 
rather than staff numbers. The facility will have to 
comply with relevant legislation/regulations for their 
staff numbers. Parking calculations take into 
account both student and potential staff numbers.  

Concerns related to the bulk 
and scale of the building.  
 
The scale of the building at 
the rear is not considered 
consistent with the adjoining 
residential development. 
Large, blank facade (>12m in 
length) with limited 
architectural features or 
activation. 

The site is zoned R3 Medium Density Residential 
with a permissible height of building (HOB) of 11.5m 
and a permissible floor space ratio (FSR) of 1.50:1. 
The proposal has a height of 7.82m and a floor 
space ratio of 0.33:1, both significantly under what 
is permissible on the site. The proposal is also 
setback 3m along western and southern boundaries 
with multilayered landscaping provided in these 
spaces to break up the appearance of bulk.  

Concern that the entrance is 
not readily identifiable.   

The entrance is clearly defined to the north of the 
proposal. It will be highlighted by its articulation, 
signage and statement landscaping.  

Concern that no Crime 
Prevention Through 
Environmental Design 

Principles of CPTED have been imbued in the 
design.  
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Submission Issue/Summary Planning Comment/Response 

(CPTED) assessment has 
been provided.  

Concerns related to garbage 
and bin storage.  

Councils Waste Services team have reviewed the 
proposal. Garbage is proposed to be stored in the 
general waste area detailed on the plans. Condition 
F013 requires all garbage areas to be screened 
from public view, and condition E076(h) requires 
private garbage collection service to be in place.  

Concerns related to traffic  
 

Council engineers have reviewed the proposal and 
have concluded that no adverse impacts will result 
from the proposal subject to conditions. The 
following conditions propose related to traffic:  
E030 - requires hard paving and clear line marking 
of carpark areas;  
B003, B053 and E036 - requires carpark areas to 
be designed and certified to AS2890;  
E197 - entry and exit to be clearly signposted for 
circulation and the exit signposted for left-turn only.  

Managers Residence, 
including need and provision 
of Private Open Space 

The Managers residence or a single dwelling is 
permissible as part of the zoning and the proposal.  
 
Adequate private open space (POS) is contained on 
the Managers Residence balcony.  

Concerns around acoustic 
impacts.  

An Acoustic Report has been provided as part of 
amended plans. This report has been reviewed by 
Council Environmental Officer and deemed 
acceptable subject to conditions restricting the 
hours of operation.   
 
Conditions B195 and E196 requires acoustic 
fencing to be installed as per the details set out in 
the Acoustic Report prior to issue of a 
Construction Certificate. The fence is to be certified 
by a suitably qualified professional prior to issue of 
an Occupation Certificate.  
 

 
(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and will not adversely 
impact on the wider public interest. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

 

 Development contributions will be required in accordance with Section 7.12 of the 
Environmental Planning and Assessment Act 1979 towards roads, open space, 
community cultural services, emergency services and administration buildings. 

-  

 A copy of the contributions estimate is included as Attachment 3. 
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-  

 There is a contributions credit for the existing residential lot which is greater than 
2000m2 in size.  

 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 
Attachments 
 
1⇩ . DA2019 - 608.1 Recommended Conditions 
2⇩ . DA2019 - 608.1 RFS Response and Conditions 
3⇩ . DA2019 - 608.1 Contributions Estimate 
4⇩ . DA2019 - 608.1 Plans 
5⇩ . DA2019 - 608.1 Staging Plan 
6⇩ . DA2019 - 608.1 Landscape Concept Plans 
7⇩ . DA2019 - 608.1 Acoustic Report 
8⇩ . DA2019 - 608.1 Bushfire Hazard Assessment  
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Item: 08 
 
Subject: DA2019 - 847.1 HOME BUSINESS AT LOT 3 DP 271063, NO.39 

WEDGETAIL DRIVE, KEW 

Report Author: Development Assessment Planner, Benjamin Roberts 
 

 
 

Applicant: L K Van Der Mast and P A Van Der Mast 

Owner: L K Van Der Mast and P A Van Der Mast 

Estimated Cost: $5,000 

Parcel no: 67527 

Alignment with Delivery Program 

4.3.1 Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 
 
 

RECOMMENDATION 

That DA 2019 - 847.1 for a Home Business (colonic lavage treatment) at Lot 3, 
DP 271063, No. 39 Wedgetail Drive, Kew, be determined by granting consent 
subject to the recommended conditions. 

Executive Summary 
 

This report considers a development application for a home business at the subject 
site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, two (2) submissions were received. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact.  
 
This report recommends that the development application be approved subject to the 
attached conditions. 
 
 
1. BACKGROUND 
 
Existing Sites Features and Surrounding Development 
 
The site has an area of 879m2. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
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The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
 

 
 
2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Undertake a home business from the dwelling 

 Installation a sauna for the purpose of the home business 
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Refer to Attachment 2 at the end of this report for plans of the proposed 
development. 
 
Application Chronology 
 

 20 November 2019 - Application lodged. 

 25 November 2019 - Additional information request. 

 4 December 2019 - Additional information provided. 

 5 - 18 December 2019 - Public exhibition via neighbour notification. 

 11 December 2019 - Additional information request. 

 1 January 2020 - Additional information provided. 

 9 January 2020 - Additional information request. 

 20 January 2020 - Additional information provided. 

 23 January 2020 - Additional information request. 

 23 January 2020 - Additional information provided. 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) any Environmental Planning Instrument 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
There is no Koala Plan of Management on the site. Additionally, the site is less than 
1ha in area therefore no further investigations are required. 
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy No. 62 – Sustainable Aquaculture 
 
Given the nature of the proposed development, proximity to waterways and existing 
stormwater controls the proposal will be unlikely to have any adverse impact on 
existing aquaculture industries. 
 
State Environmental Planning Policy No 64 - Advertising and Signage 
 
The proposed development does not include any signage. Standard conditions 
recommended advising of further consent requirements for signage that is not 
exempt development.  
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Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2 - The subject site is zoned R1 General Residential.  

 Clause 2.3(1) and the R1 zone land use table - Home Businesses are a 
permissible land use in the R1 zone. 

 The following land use in the LEP is relevant to determine and characterise the 
proposed use:  

  

 home business means a business that is carried on in a dwelling, or in a 
building ancillary to a dwelling, by one or more permanent residents of the dwelling 
and that does not involve— 

 (a)   the employment of more than 2 persons other than those residents, 
or 

 (b)   interference with the amenity of the neighbourhood by reason 
of the emission of noise, vibration, smell, fumes, smoke, vapour, steam, 
soot, ash, dust, waste water, waste products, grit or oil, traffic generation 
or otherwise, or 

 (c)  the exposure to view, from any adjacent premises or from any 
public place, of any unsightly matter, or 

 (d)   the exhibition of any signage (other than a business 
identification sign), or 

 (e)   the sale of items (whether goods or materials), or the exposure 
or offer for sale of items, by retail, except for goods produced at the 
dwelling or building, 

  but does not include bed and breakfast accommodation, home 
occupation (sex services) or sex services premises. 

 The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community. 

o To provide for a variety of housing types and densities. 

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents.  

 Clause 4.3, No change to the height of the existing dwelling is proposed. The 
proposed sauna is 2.11m in height, which complies with the 8.5m maximum 
building height applying to the site.  

 Clause 4.4 - The proposed floor space ratio, comprising addition of the sauna, 
will be approximately 0.24:1, which complies with the maximum 0.65:1 floor 
space ratio applying to the site. 

 Clause 5.4 - Development for the purpose of a home business must not involve 
the use of more than 60 square metres of floor area. The proposal would 
occupy a total area of approximately 13m2. This area comprises bedroom 4 of 
10m2 and sauna of 3m2. 

 Clause 5.10 - The site does not contain or adjoin any known heritage items or 
sites of significance. 
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 Clause 7.13 - Satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, storm 
water drainage and suitable road access to service the development. 

 
(ii) Any draft instruments that apply to the site or are on exhibition: 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force 
 
Port Macquarie-Hastings Development Control Plan 2013 
 
No building work is proposed however the following relevant provisions of this plan 
are addressed as follows: 
 
Car Parking 
 
For the purpose of a home business, this plan requires parking for the dwelling 
component + 1 space for visitors + 1 space per 2 employees. Dwelling houses 
require 1 space per dwelling under this plan.  
 
The existing dwelling contains a double garage and the resident of the dwelling is the 
only person that will be undertaking the business. No extra staff are proposed. 
Therefore, the proposal is required to provide 1 visitor space. One off-street parking 
space exists in the driveway of the site. Consistent with this plan sufficient off-street 
parking is proposed to serve the development. 
 
Ancillary buildings 
 
The proposal includes the installation of a sauna in the rear yard associated with the 
home business. While there no specific provisions surrounding locations and 
setbacks for such structures associated with a home businesses, it is considered 
reasonable to apply the typical residential setback standards for detached ancillary 
structures. Those being a minimum of 900mm from side boundaries and maximum 
height of 4.8m. The proposed sauna is to be setback 1.3m from the northern side 
boundary and is 2.11m in height and consistent with these standards.  
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4 

 
No planning agreement has been offered or entered into. 
 
iv) Any matters prescribed by the Regulations 
 
No matters prescribed by the regulations apply. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality: 

 
Context and Setting 
The site contains and existing dwelling which fronts Wedgetail Drive. Immediately 
adjoining the site is residential, development comprises single storey dwelling 
houses. Adjoining the site to the rear is vegetated land. 
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• The proposal will be unlikely to have any adverse impacts to existing adjoining 

properties or the public domain. 

• The proposal is considered to be consistent with development in the locality 
and adequately addresses planning controls for the area. 

• There are no adverse impacts on existing view sharing. 

• There are no adverse privacy impacts. 

• There are no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space 
and primary living areas on 21 June. 

 
Roads, Traffic and Transport 
The site has road frontage and direct access from Wedgetail Drive. The site is 
currently approved for residential use, The minor addition in traffic associated with 
the development i.e. one client per hour is unlikely to have any adverse impacts to 
the existing road network within the immediate locality. 
 
Water Supply Connection 
The site is currently serviced through a 20mm meter. Final water service sizing will 
need to be determined by a hydraulic consultant to suit the domestic and commercial 
components of the development, as well as fire service and backflow protection 
requirements in accordance with AS3500. Minimum backflow protection is a 
Reduced Pressure Zone Device (RPZ) at the boundary. Details will be required as 
part of the section 68 application and approval process. Refer to relevant 
recommended conditions of consent. 
 
Sewer Connection 
The proposed development will drain to the existing sewer via the existing sewer 
connection. Details will be required as part of the section 68 application and approval 
process. Refer to relevant recommended conditions of consent. 
 
Stormwater 
No change to existing stormwater arrangements. 
 
Other Utilities  
Telecommunication and electricity services are available to the site.  
 
Heritage  
No known items of Aboriginal or European heritage significance exist on the property. 
No adverse impacts anticipated. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
The proposed development will be unlikely to have any adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will be unlikely to have any adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity. 
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Air and microclimate  
The operation of the proposed development will be unlikely to result in any adverse 
impacts on the existing air quality or result in any pollution. Standard precautionary 
site management condition recommended. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any native vegetation and therefore does not trigger the biodiversity offsets scheme.  
Part 7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. 
 
Waste  
The dwelling and property is currently serviced by the standard domestic mobile bin 
collection arrangement. 
 
Clinical waste will be generated from the business. The clinical waste will require 
separation and removal from site by an approved private waste contractor and 
disposal at an approved facility. A condition has been recommended requiring a 
clinical waste management arrangement to be in place prior to the business 
commencing operation.    
 
Subject to the implementation of conditions, no adverse waste management impacts 
are anticipated. Standard precautionary site management condition is also 
recommended. 
 
Energy  
No adverse impact are anticipated. 
 
Noise and vibration  
The proposal is for 1 staff member and 1 client per hour. The proposed operational 
hours are from 9am to 10pm Monday to Saturdays.  
 
Given the nature of the business and its confinement to a bedroom of the existing 
dwelling no adverse noise impacts are anticipated. However, given the residential 
context undertaking the home business to 10pm is considered unreasonable and has 
the potential to interfere with the amenity of the neighbourhood. It is recommended 
that operational hours be restricted to 7pm, which is considered more reasonable 
and reflective of the surrounding residential expectations. 
 
Subject to the implementation of the recommended conditions surrounding operation 
times, no adverse noise impacts are anticipated that would warrant refusal of the 
application. 
 
Bushfire 
The site is identified as being bushfire prone. The proposal does not include any new 
residential component there is no increased risk from bushfire for the proposed home 
business component.  
 
Safety, security and crime prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. 
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Social impacts in the locality  
Given the nature of the proposed development and its’ location the proposal is 
unlikely to result in any adverse social impacts. 
 
Economic impact in the locality  
No adverse impacts. A likely positive impact is that the development will maintain 
employment in the construction industry, which will lead to flow impacts such as 
expenditure in the area. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality. No adverse impacts likely. 
 
Construction  
No potential adverse impacts identified to neighbouring properties with the 
construction of the proposal. 
 
Cumulative Impacts 
The proposed development is not considered to have any significant adverse 
cumulative impacts on the natural or built environment or the social and economic 
attributes of the locality. 
 
(c) The suitability of the site for the development 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development.  
 
(d) Any submissions made in accordance with this Act or the Regulations 
 
Two (2) written submissions were received following public exhibition of the 
application. Copies of the written submissions have been provided separately to 
members of the DAP. 
 
Key issues raised in the submissions received and comments are provided as 
follows: 
 

Submission Issue/Summary Planning Comment/Response 

The proposed hours of operation 
are excessive in a residential 
area. 

Conditions are recommended to limit 
operations to 7pm on Mondays to Saturdays 
as opposed to 10pm as proposed. 

Increase in traffic and deliveries 
will result in traffic and noise 
impacts. 

Refer to comments under roads, traffic and 
transport heading of this report.  

Odour and pollution impacts in the 
event of system failure of 
malfunction. 

The proposed system is contained to the 
treatment room within the dwelling and will be 
directly connected to sewer. No adverse 
odour or pollution impacts are anticipated.  

  Lack of off street parking for 
clients. 

One off-street parking space is required to 
serve the development. Off-street parking for 
one car is available in the driveway of the site.  

Adverse social and amenity 
impacts of the residential area. 

No significant adverse social or amenity 
impacts are identified that would warrant 
refusal of this application. 

Medical waste needs to be Conditions have been recommended to 
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Submission Issue/Summary Planning Comment/Response 

managed appropriately and not 
via the current domestic waste bin 
collection.  

ensure clinical waste is managed separate to 
the domestic waste collection arrangements. 

The proposal is completely out of 
place within this area. 

Home business are permitted and typically, 
undertaken as exempt development within 
residential areas. Subject to the 
implementation of the recommended 
conditions, this proposal is not considered to 
be out of character for the area.  

(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and will not adversely 
impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 The proposal qualifies for the current exemption from water and sewer headwork 
charges that do not exceed $2000. Specifically the calculated charges equate to 
$695.80. Development contributions are therefore not required towards 
augmentation of town water supply and sewerage system head works under 
Section 64 of the Local Government Act 1993. 

 

 No additional residential component is proposed and therefore development 
contributions are not required under Section 7.11 of the Environmental Planning 
and Assessment Act 1979 towards roads, open space, community cultural 
services, emergency services and administration buildings. 

  

 The estimated cost of the development is $5,000 and therefore development 
contributions are not applicable under section 7.12 of the Environmental Planning 
and Assessment Act, 1979. This only applies to development with an estimated 
cost being in the order of $100,000 or greater in value. 

 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
Attachments 
 
1⇩ . DA2019 - 847.1 Recommended Conditions. 
2⇩ . DA2019 - 847.1 Plans. 
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3⇩ . DA2019 - 847.1 Plumbing Details 
4⇩ . DA2019 - 847.1 Sauna Details 
5⇩ . DA2019 - 847.1 Statement of Environmental Effects  
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