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Development Assessment Panel 
 

CHARTER 
 

 
 

1.0 OBJECTIVES 

 

To assist in managing Council's development assessment function by providing 
independent, transparent and expert determinations of development applications that 
fall outside of staff delegations. 

 

 

2.0 KEY FUNCTIONS 

 

 To review development application reports and conditions. The focus of the 
Panel’s review is to be on those issues raised in submissions received following 
exhibition of development applications; 

 To determine development applications where there are 3 or more unique 

submissions or where an application is outside of staff delegations; 

 To refer development applications to Council for determination where necessary; 

 To provide a forum for objectors and applicants to make submissions on 
applications before the Development Assessment Panel (DAP); 

 To maintain transparency in the determination of development applications. 

 

Delegated Authority of Panel 

 

Pursuant to Section 377 of the Local Government Act, 1993 delegation to: 

 Determine development applications under Part 4 of the Environmental 
Planning and Assessment Act 1979 having regard to the relevant environmental 
planning instruments, development control plans and Council policies. 

 Vary, modify or release restrictions as to use and/or covenants created by 
Section 88B instruments under the Conveyancing Act 1919 in relation to 
development applications for subdivisions being considered by the panel. 

 Determine Koala Plans of Management under State Environmental Planning 
Policy 44 - Koala Habitat Protection associated with development applications 
being considered by the Panel. 

 

Noting the trigger to escalate decision making to Council as highlighted in section 5.2. 

 

 

3.0 MEMBERSHIP 

 

3.1 Voting Members 

 



 

 

 Three (3) independent external members will be selected for each scheduled DAP 
meeting from an appointed pool of members. One of the independent external 
members to be the Chairperson. Independent members will be rostered onto 
meeting on a rotational basis where possible. 

 Group Manager Development Assessment (alternate - Director Development and 
Environment or Development Assessment Planning Coordinator). 

 

The independent external members shall have expertise in one or more of the following 
areas:  

planning, architecture, heritage, the environment, urban design, economics, traffic and 
transport, law, engineering, government and public administration. 

 

3.2 Non-Voting Members 
 

Not applicable. 
 

3.3 Obligations of members 
 

 Members must act faithfully and diligently and in accordance with this Charter. 

 Members must comply with Council's Code of Conduct. 

 Except as required to properly perform their duties, DAP members must not disclose 
any confidential information (as advised by Council) obtained in connection with the 
DAP functions. 

 Members will have read and be familiar with the documents and information 
provided by Council prior to attending a DAP meeting. 

 Members must act in accordance with Council's Workplace Health and Safety 
Policies and Procedures. 

 External members of the Panel are not authorised to speak to the media on behalf 
of Council. Council officers that are members of the Committee are bound by the 
existing operational delegations in relation to speaking to the media. 

 
3.4 Member Tenure 

 

The independent external members will be appointed for the term of Four (4) years or until 
such time as an expression of interest process to source Panel members is completed for 
the proceeding four (4) year term. 

 

3.5 Appointment of members 
 

 A pool of independent external members (including the Chair) shall be appointed by 
the Chief Executive Officer following an external Expression of Interest process. 
Previous Panel members are eligible to be reappointed on the Panel following this 
expression of interest process. 

 Independent members will be rostered on to Panel meetings on a rotational basis 
where possible to suit Panel member availability and Panel operational needs. 

 Staff members on the Panel shall be appointed by the Chief Executive Officer. 
 
 



 

 

4.0 TIMETABLE OF MEETINGS 

 

 The Development Assessment Panel will generally meet on the 1st and 3rd 
Thursday each month at 2.00pm at the Port Macquarie offices of Council. 

 Special Meetings of the Panel may be convened by the Director Development and 
Environment with three (3) days’ notice. 

 
 
5.0 MEETING PRACTICES 

 

5.1 Meeting Format 
 

 At all meetings of the Panel the Chairperson shall occupy the Chair and preside. 
The Chair will be responsible for keeping of order at meetings. 

 Meetings shall be open to the public. 

 The Panel will hear from an applicant and objectors or their representatives. 
Speakers are required to register to speak by close of business on the day prior to 
the Panel meeting. 

 The Panel shall have the discretion to ask the applicant and objectors questions 
relating to the proposal and their submission. There is no ‘right of reply’ for an 
objector or applicant. 

 Where there are a large number of persons making submissions with common 
interests, the Panel shall have the discretion to hear a representative of those 
persons rather than multiple persons with the same interest. 

 Council assessment staff will be available at Panel meetings to provide technical 
assessment advice and assistance to the Panel. 

 Where considered necessary, the Panel will conduct site inspections prior to the 
meeting. 

 
5.2 Decision Making 

 

 Decisions are to be made by consensus. Where consensus is not possible on any 
item, that item is to be referred to Council for a decision. 

 All development applications involving a proposed variation to a development 
standard greater than 10% under Clause 4.6 of the Local Environmental Plan will be 
considered by the Panel and recommendation made to the Council for a decision. 

 
5.3 Quorum 
 

Three (3) members must be present at a meeting to form a quorum. 

 

5.4 Chairperson and Deputy Chairperson 
 

Independent Chair (alternate - independent member). 
 
5.5 Secretariat 

 

 The Director Development and Environment is to be responsible for ensuring that 
the Panel has adequate secretariat support. The secretariat will ensure that the 



 

 

business paper and supporting papers are circulated at least three (3) days prior to 
each meeting. Minutes shall be appropriately approved and circulated to each 
member within three (3) weeks of a meeting being held. 

 The format of and the preparation and publishing of the Business Paper and 
Minutes shall be similar to the format for Ordinary Council Meetings. 

 

5.6 Recording of decisions 
 

Minutes will be limited to the recording of decisions only and how each member 
votes for each item before the Panel. 

 

 

6.0 CONVENING OF “OUTCOME SPECIFIC” WORKING GROUPS 

 

Not applicable. 
 
 
7.0 CONFIDENTIALITY AND CONFLICT OF INTEREST 

 

 Members of the Panel must comply with the applicable provisions of Council’s Code 
of Conduct. It is the personal responsibility of members to comply with the standards 
in the Code of Conduct and regularly review their personal circumstances with this 
in mind. 

 Panel members must declare any conflict of interest at the start of each meeting or 
before discussion of a relevant item or topic. Details of any conflicts of interest are to 

be appropriately minuted. Where members are deemed to have a real or perceived 
conflict of interest, it may be appropriate they be excused from deliberations on the 
issue where the conflict of interest may exist. A Panel meeting may be postponed 
where there is no quorum. 

 
 
8.0 LOBBYING 

 

All members and applicants are to adhere to Council’s Lobbying policy. Outside of 
scheduled Development Assessment Panel meetings, applicants, their representatives, 
Councillors, Council staff and the general public are not to lobby Panel members via 
meetings, telephone conversations, correspondence and the like. Adequate opportunity 
will be provided at Panel inspections or meetings for applicants, their representatives and 
the general public to make verbal submissions in relation to Business Paper items. 

 

 
9.0 CONDUCT AT MEETINGS 

 

All parties in attendance at a DAP meeting shall conduct themselves respectfully ie. not 
disrupt the conduct of the meeting, not interject, act courteously and with compassion and 



 

 

empathy and sensitivity and will not insult, denigrate or make defamatory or personal 
reflections on or impute improper motives to the DAP, Council staff or other members of 
the public. 
 

 



 

 

Development Assessment Panel 
 

ATTENDANCE REGISTER 
 
 

 
Member 

18/03/21      

David Crofts      

Michael Mason      

Chris Gee      

Tony McNamara      

Dan Croft 
(Group Manager Development Assessment) 

      

 
Key:  =  Present 
 A  =  Absent With Apology 
 X  =  Absent Without Apology 
 
 

Meeting Dates for 2021 
 

21/01/2021 Function Room 2:00pm 

11/02/2021 Committee Room 2:00pm 

25/02/2021 Committee Room 2:00pm 

18/03/2021 Committee Room 2:00pm 

1/04/2021 Function Room 2:00pm 

15/04/2021 Function Room 2:00pm 

6/05/2021 Function Room 2:00pm 

20/05/2021 Committee Room 2:00pm 

3/06/2021 Function Room 2:00pm 

17/06/2021 Function Room 2:00pm 

1/07/2021 Function Room 2:00pm 

15/07/2021 Function Room 2:00pm 

19/08/2021 Function Room 2:00pm 

2/09/2021 Function Room 2:00pm 

16/09/2021 Function Room 2:00pm 

7/10/2021 Function Room 2:00pm 

21/10/2021 Function Room 2:00pm 

4/11/2021 Committee Room 2:00pm 

18/11/2021 Committee Room 2:00pm 

2/12/2021 Function Room 2:00pm 

16/12/2021 Function Room 2:00pm 
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Item Subject Page 
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02 Apologies ................................................................................................................... 9 

03 Confirmation of Minutes ............................................................................................ 9 

04 Disclosures of Interest ............................................................................................. 13 

05 DA2008 - 225.2 - Section 4.55 Modification to Industrial Subdivision 
layout and staging at Lot 2 DP 712594, Lot 133 DP 754405, Lot 4 DP 
720823, Lot 1 DP 1245604, Herons Creek Road, Herons Creek ........................... 17 

06 DA2020 - 1064.1 Alterations and Additions to Service Station - Fuel 
Tank at Lot 1 DP 831145, 140 Pacific Drive, Port Macquarie............................... 127 

07 DA2020 - 457.1 Multi-dwelling housing and strata subdivision at Lot 14 
DP 1219811, No 91 The Ruins Way, Port Macquarie .......................................... 147   

08 General Business 
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Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 18 March 
2021 be confirmed. 



MINUTES 
Development Assessment Panel Meeting 

 18/03/2021 
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PRESENT 
 
Members:  
 
David Crofts (Independent Chair) 
Michael Mason (Independent Member) 
Tony McNamara (Independent Member) 
Group Manager Development Assessment (Dan Croft) 
 
Other Attendees: 

Development Engineering Coordinator (Grant Burge) 
Development Assessment Planning Coordinator (Pat Galbraith-Robertson) 
Development Assessment Planner (Heather Fardy) 
Development Engineer (Jon Power) 
 
 
 

The meeting opened at 2:00pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

Nil. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 11 February 
2021 be confirmed. 

 
 



MINUTES 
Development Assessment Panel Meeting 

 18/03/2021 
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04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
 
 

05 DA2020 - 715 - RESIDENTIAL FLAT BUILDING WITH STRATA SUBDIVISION 
INCLUDING CLAUSE 4.6 VARIATION TO CLAUSE 4.4 (FLOOR SPACE 
RATIO) UNDER PORT MACQUARIE-HASTINGS LOCAL ENVIRONMENTAL 
PLAN 2011 LOT 1 AND 2 DP 758852, NO. 26-28 WILLIAM STREET, PORT 
MACQUARIE 

Glen Stewart (Opposing application) 
David Geary (Opposing application) 
Terrance Stafford (Applicant) 
Nigel Swift (Applicant) 

 

CONSENSUS: 

That it be a recommendation to Council that DA2020 - 715 for a residential flat building 
with strata subdivision including clause 4.6 variation to clause 4.4 (floor space ratio) at 
Lots 1 & 2, DP SEC 65 DP758852, No. 26-28 William Street, Port Macquarie, be 
determined by granting consent subject to the recommended conditions and as 
amended below. 

 Additional condition in Section D of the consent to read: ‘The Applicant must ensure 
that if any unexpected archaeological deposits or relics not identified and 
considered in the supporting documents for this approval are discovered, work 
must cease in the affected area(s) and the Heritage Council of NSW must be 
notified as required by s146 of the Heritage Act 1977. Additional assessment and 
approval may be required prior to works continuing in the affected area(s) based 
on the nature of the discovery. 

 
 
 

06 DA2020 - 1008.1 DWELLING AT LOT 150 DP 1230897,16 SHORE BREAK 
CRESCENT LAKE CATHIE 

Tony Blue (Applicant) 

 

CONSENSUS: 

That DA2020 - 1008.1 for a Dwelling at Lot 150, DP 1230897 No. 16 Shore Break 
Crescent, Lake Cathie, be determined by granting consent subject to the recommended 
conditions. 
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07 DA2018 - 353.3 MODIFICATION TO COMMERCIAL PREMISES AND TOURIST 
AND VISITOR ACCOMMODATION INCLUDING CLAUSE 4.6 VARIATION TO 
CLAUSE 4.3 (HEIGHT OF BUILDINGS) AND CLAUSE 4.4 (FLOOR SPACE 
RATIO) OF PORT MACQUARIE-HASTINGS LOCAL ENVIRONMENTAL PLAN 
2011 AT LOT 123 DP 1219042, NO 17 CLARENCE STREET, PORT 
MACQUARIE 

Kelly Lewis (Opposing application) 
Chris Drysdale (Opposing application) 
David Pensini (Applicant) 

 

CONSENSUS: 

That it be a recommendation to Council that modification to DA2018 - 353.3 for a 
Commercial Premises and Tourist and Visitor Accommodation including clause 4.6 
variation to clause 4.3 (Height of Buildings) and Clause 4.4 (Floor Space Ratio) of Port 
Macquarie-Hastings Local Environmental Plan 2011 at Lot 123, DP 1219042, No. 17 
Clarence Street, Port Macquarie, be determined by granting consent subject to the 
recommended conditions, subject to the following: 

1. Prior to consideration of the matter by the elected Council, the applicant submit the 
following information for assessment by Council staff:  

a) Shadow diagrams demonstrating that the proposal has a nil or minor impact 
on the swimming pool at the Port Pacific Building to the south of the subject 
site. 

b) An amended Clause 4.6 variation report to support the building height 
variation, noting that the National Construction Code requirements for fire 
sprinklers were not in force at the time of the original approval and 
justification that the building height variation achieves a better planning 
outcome. 

  
 

08 GENERAL BUSINESS 

Nil. 
  
 
 

The meeting closed at 3:57pm. 

 
  

 
 
 



AGENDA DEVELOPMENT ASSESSMENT PANEL
 15/04/2021 

Item  04 

Page 13 

Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 

 
Name of Meeting: 
 

 
Meeting Date: 
 

 
Item Number: 
 

 
Subject: 
 

 
I, the undersigned, hereby declare the following interest: 
 
 Pecuniary: 

 Take no part in the consideration and voting and be out of sight of the 
meeting. 

 
 Non-Pecuniary – Significant Interest: 

 Take no part in the consideration and voting and be out of sight of the 
meeting. 

 
 Non-Pecuniary – Less than Significant Interest: 

 May participate in consideration and voting. 
 

 
For the reason that:   
 
 
 
 

 
Name: 
 
Signed: 
 

 
Date: 

 
Please submit to the Governance Support Officer at the Council Meeting. 
 

(Refer to next page and the Code of Conduct)  
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Pecuniary Interest 
 
4.1 A pecuniary interest is an interest that you have in a matter because of a reasonable likelihood or expectation of appreciable 

financial gain or loss to you or a person referred to in clause 4.3. 
4.2 You will not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not reasonably be 

regarded as likely to influence any decision you might make in relation to the matter, or if the interest is of a kind specified in 
clause 4.6. 

4.3 For the purposes of this Part, you will have a pecuniary interest in a matter if the pecuniary interest is: 
(a) your interest, or 
(b) the interest of your spouse or de facto partner, your relative, or your partner or employer, or 
(c) a company or other body of which you, or your nominee, partner or employer, is a shareholder or member. 

4.4 For the purposes of clause 4.3: 
(a) Your “relative” is any of the following: 

i) your parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child  
ii) your spouse’s or de facto partner’s parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or 

adopted child 
iii) the spouse or de facto partner of a person referred to in paragraphs (i) and (i) 

(b) “de facto partner” has the same meaning as defined in section 21C of the Interpretation Act 1987. 
4.5 You will not have a pecuniary interest in relation to a person referred to in subclauses 4.3(b) or (c) 

(a) if you are unaware of the relevant pecuniary interest of your spouse, de facto partner, relative, partner, employer or company or 
other body, or 

(b) just because the person is a member of, or is employed by, a council or a statutory body, or is employed by the Crown, or 
(c) just because the person is a member of, or a delegate of a council to, a company or other body that has a pecuniary interest in 

the matter, so long as the person has no beneficial interest in any shares of the company or body. 
 

Non-Pecuniary 
 

5.1 Non-pecuniary interests are private or personal interests a council official has that do not amount to a pecuniary interest as 
defined in clause 4.1 of this code. These commonly arise out of family or personal relationships, or out of involvement in 
sporting, social, religious or other cultural groups and associations, and may include an interest of a financial nature. 

5.2 A non-pecuniary conflict of interest exists where a reasonable and informed person would perceive that you could be 
influenced by a private interest when carrying out your official functions in relation to a matter. 

5.3 The personal or political views of a council official do not constitute a private interest for the purposes of clause 5.2. 

5.4 Non-pecuniary conflicts of interest must be identified and appropriately managed to uphold community confidence in the 
probity of council decision-making. The onus is on you to identify any non-pecuniary conflict of interest you may have in 
matters that you deal with, to disclose the interest fully and in writing, and to take appropriate action to manage the conflict 
in accordance with this code. 

5.5 When considering whether or not you have a non-pecuniary conflict of interest in a matter you are dealing with, it is always 
important to think about how others would view your situation. 

Managing non-pecuniary conflicts of interest 

5.6 Where you have a non-pecuniary conflict of interest in a matter for the purposes of clause 5.2, you must disclose the relevant 
private interest you have in relation to the matter fully and in writing as soon as practicable after becoming aware of the non-
pecuniary conflict of interest and on each occasion on which the non-pecuniary conflict of interest arises in relation to the 
matter. In the case of members of council staff other than the Chief Executive Officer, such a disclosure is to be made to the 
staff member’s manager. In the case of the Chief Executive Officer, such a disclosure is to be made to the mayor. 

5.7 If a disclosure is made at a council or committee meeting, both the disclosure and the nature of the interest must be 
recorded in the minutes on each occasion on which the non-pecuniary conflict of interest arises. This disclosure constitutes 
disclosure in writing for the purposes of clause 5.6. 

5.8 How you manage a non-pecuniary conflict of interest will depend on whether or not it is significant.  

5.9 As a general rule, a non-pecuniary conflict of interest will be significant where it does not involve a pecuniary interest for the 
purposes of clause 4.1, but it involves: 
a) a relationship between a council official and another person who is affected by a decision or a matter under 

consideration that is particularly close, such as a current or former spouse or de facto partner, a relative for the 
purposes of clause 4.4 or another person from the council official’s extended family that the council official has a close 
personal relationship with, or another person living in the same household  

b) other relationships with persons who are affected by a decision or a matter under consideration that are particularly close, such 
as friendships and business relationships. Closeness is defined by the nature of the friendship or business relationship, the 
frequency of contact and the duration of the friendship or relationship. 

c) an affiliation between the council official and an organisation (such as a sporting body, club, religious, cultural or charitable 
organisation, corporation or association) that is affected by a decision or a matter under consideration that is particularly strong. 
The strength of a council official’s affiliation with an organisation is to be determined by the extent to which they actively 
participate in the management, administration or other activities of the organisation. 

d) membership, as the council’s representative, of the board or management committee of an organisation that is affected by a 
decision or a matter under consideration, in circumstances where the interests of the council and the organisation are potentially 
in conflict in relation to the particular matter  

e) a financial interest (other than an interest of a type referred to in clause 4.6) that is not a pecuniary interest for the purposes of 
clause 4.1 

f) the conferral or loss of a personal benefit other than one conferred or lost as a member of the community or a broader class of 
people affected by a decision. 

5.10 Significant non-pecuniary conflicts of interest must be managed in one of two ways: 
a) by not participating in consideration of, or decision making in relation to, the matter in which you have the significant non-

pecuniary conflict of interest and the matter being allocated to another person for consideration or determination, or 
b) if the significant non-pecuniary conflict of interest arises in relation to a matter under consideration at a council or committee 

meeting, by managing the conflict of interest as if you had a pecuniary interest in the matter by complying with clauses 4.28 and 
4.29. 

5.11 If you determine that you have a non-pecuniary conflict of interest in a matter that is not significant and does not require 
further action, when disclosing the interest you must also explain in writing why you consider that the non-pecuniary conflict 
of interest is not significant and does not require further action in the circumstances. 

5.12 If you are a member of staff of council other than the Chief Executive Officer, the decision on which option should be taken 
to manage a non-pecuniary conflict of interest must be made in consultation with and at the direction of your manager. In the 
case of the Chief Executive Officer, the decision on which option should be taken to manage a non-pecuniary conflict of 
interest must be made in consultation with and at the direction of the mayor. 

5.13 Despite clause 5.10(b), a councillor who has a significant non-pecuniary conflict of interest in a matter, may participate in a 
decision to delegate consideration of the matter in question to another body or person. 

5.14 Council committee members are not required to declare and manage a non-pecuniary conflict of interest in accordance with 
the requirements of this Part where it arises from an interest they have as a person chosen to represent the community, or as 
a member of a non-profit organisation or other community or special interest group, if they have been appointed to represent 
the organisation or group on the council committee.  
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
This form must be completed using block letters or typed. 
If there is insufficient space for all the information you are required to disclose, 
you must attach an appendix which is to be properly identified and signed by you. 

 
By 
[insert full name of councillor] 

 

In the matter of 
[insert name of environmental 
planning instrument] 

 

Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
Address of the affected principal place 
of residence of the councillor or an 
associated person, company or body 
(the identified land) 

 

Relationship of identified land to 
councillor 
[Tick or cross one box.] 

 The councillor has interest in the land 
(e.g. is owner or has other interest 
arising out of a mortgage, lease, trust, 
option or contract, or otherwise). 

 An associated person of the councillor 
has an interest in the land. 

 An associated company or body of the 
councillor has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTEREST1 
 
Nature of land that is subject to a 
change 
in zone/planning control by proposed 
LEP (the subject land 2 
[Tick or cross one box] 

 The identified land. 
 Land that adjoins or is adjacent to or is 

in proximity to the identified land. 

Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning 
control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of 
zone/planning control on councillor or 
associated person 
[Tick or cross one box] 

 Appreciable financial gain. 
 Appreciable financial loss. 

[If more than one pecuniary interest is to be declared, reprint the above box and fill in for each 
additional interest] 
 
 
 
Councillor’s Signature:  ……………………………….   Date:  ……………….. 
 

This form is to be retained by the council’s Chief Executive Officer and included in full in the minutes of 
the meeting 

Last Updated: 3 June 2019  
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under clause 4.36(c) of the Model Code of Conduct for Local 
Councils in NSW (the Model Code of Conduct).  
 
The special disclosure must relate only to a pecuniary interest that a councillor has in 
the councillor’s principal place of residence, or an interest another person (whose 
interests are relevant under clause 4.3 of the Model Code of Conduct) has in that 
person’s principal place of residence.  
 
Clause 4.3 of the Model Code of Conduct states that you will have a pecuniary interest 
in a matter because of the pecuniary interest of your spouse or your de facto partner 
or your relative or because your business partner or employer has a pecuniary interest. 
You will also have a pecuniary interest in a matter because you, your nominee, your 
business partner or your employer is a member of a company or other body that has a 
pecuniary interest in the matter.  
 
“Relative” is defined by clause 4.4 of the Model Code of Conduct as meaning your, 
your spouse’s or your de facto partner’s parent, grandparent, brother, sister, uncle, 
aunt, nephew, niece, lineal descendant or adopted child and the spouse or de facto 
partner of any of those persons. 
 
You must not make a special disclosure that you know or ought reasonably to know is 
false or misleading in a material particular. Complaints about breaches of these 
requirements are to be referred to the Office of Local Government and may result in 
disciplinary action by the Chief Executive of the Office of Local Government or the 
NSW Civil and Administrative Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting at which the special disclosure is being made. The 
completed form must be tabled at the meeting. Everyone is entitled to inspect it. The 
special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
1 Clause 4.1 of the Model Code of Conduct provides that a pecuniary interest is an interest that a person has in a matter 
because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A person does 
not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not reasonably be 
regarded as likely to influence any decision the person might make in relation to the matter, or if the interest is of a kind 
specified in clause 4.6 of the Model Code of Conduct. 
2 A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in proximity to 
land in which a councillor or a person, company or body referred to in clause 4.3 of the Model Code of Conduct has a 
proprietary interest  
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Item: 05 
 
Subject: DA2008 - 225.2 - SECTION 4.55 MODIFICATION TO INDUSTRIAL 

SUBDIVISION LAYOUT AND STAGING AT LOT 2 DP 712594, LOT 
133 DP 754405, LOT 4 DP 720823, LOT 1 DP 1245604, HERONS 
CREEK ROAD, HERONS CREEK 

Report Author: Development Assessment Planner, Clint Tink 
 

 
 

Applicant: GHD 

Owner: Kew Industrial Pty Ltd 

Estimated Cost: N/A 

Parcel no: 18743, 16781, 37123 & 69701 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 

 
 

RECOMMENDATION 

That the Section 4.55 modification to DA2008 - 225 being a modification to the 
layout and staging of the previously approved staged industrial subdivision at 
Lot 2, DP 712594, Lot 133 DP 754405, Lot 4 DP 720823 and Lot 1 DP 1245604, 
Herons Creek Road, Herons Creek, be determined by granting consent subject 
to the recommended modified conditions. 

 

Executive Summary 
 
This report considers a s4.55(1A) modification of consent to amend the layout and 
staging of an existing approved staged industrial subdivision as well as updating 
conditions to reflect the more recently completed Pacific Highway upgrade. The 
report provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Being a s4.55 modification, the amended proposal has been assessed against the 
relevant legislation in place at the time of the original assessment. 
 
Following exhibition of the application, one (1) petition style submission was 
received, containing 23 signatures/names. 
 
During the assessment of the modification, the applicant made some minor changes 
to the staging and layout details. 
 
Overall, the site is considered suitable for the proposed modified development and 
the proposal adequately addresses relevant planning controls. The development is 
not considered to be contrary to the public's interest and will not result a significant 
adverse social, environmental or economic impact. 
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This report recommends that the modification be approved subject to the attached 
recommended conditions (Attachment 1). 
 
The application is being referred to Council’s Development Assessment Panel (DAP) 
on the basis that the modification was lodged and notification completed, prior to the 
new DAP charter coming into force. Furthermore, it was considered that the petition 
with 23 signatures/names represented three (3) or more objections in this case. 
While under the new DAP charter, a petition is considered to be one (1) submission, 
Council staff believe that if the objectors/signatories had known about the new DAP 
charter, they would likely have lodged individual submissions.  
 
A copy of the DAP Charter outlining the delegations and functions of the DAP is 
available on Council’s website. 
 
1. BACKGROUND 
 
Existing Sites Features and Surrounding Development 
 
The site has an area of approximately 95ha. 
 
The site is currently zoned RU1 Primary Production, RU3 Forestry (small section of 
Crown Road off Herons Creek Road) and IN3 Heavy Industrial in accordance with 
the Port Macquarie-Hastings Local Environmental Plan 2011. At the time of the 
original assessment/approval, the site was zoned 1(a1) Rural, 4(a) General Industrial 
and 1(f) State Forests in accordance with the Hastings Local Environmental Plan 
2001. The current and original zoning are shown in the following zoning plans: 
 
Current Zoning 
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Original Zoning 

 
The proposed site is located approximately 2.5km north of Kew and 1km south of 
Herons Creek.  
 
Herons Creek Road traverses through and provides the primary access point for the 
development. The North Coast Railway line runs along the eastern edge of the site.  
 
It should be noted that the area of the site to be utilised for the industrial subdivision 
has also recently been cleared in accordance with the original consent (DA2008 - 
225.1).  
 
Adjoining the site is a mixture of Forestry Land, rural residential lots and small rural 
holdings. The existing subdivision pattern and location of existing development within 
the locality is shown in the following Nearmap, November 2020 aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the modification include the following: 
 

 Staging to be amended as follows: 
- Stage 1 will be for lead in works, services etc. 
- Stage 2 will be for 27 industrial lots, the rail siding and lot and a residue lot to 

be developed as part of Stage 3. 
- Stage 3 will be for 8 industrial lots plus a residual lot.  
 
The above residue lot will contain the remaining industrial zoned land (which will 
need to be developed via a separate development application once access is 
resolved) and also includes the proposed conservation areas/rural zones. 
 
Total lots will now comprise 35 industrial lots, the rail spur lot and a 
residue/conservation lot. 
 
It should be noted that the original approved staging was essentially for 2 stages. 
Stage 1 being the creation of 37 industrial lots and a residue lot, while Stage 2 
was for the rail siding. 

 The footprint, access and overall layout of the modification remains consistent with 
the original approval and overall essence of the development. 

 Other than the changes to staging, the modification seeks to clarify and update a 
number of conditions, which are no longer relevant (i.e. due to such changes as 
the Pacific Highway upgrade having been completed since the application was 
originally determined). 
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 The modification was referred to the National Resources Access Regulator 
(NRAR) and Transport for NSW as they previously provided comment on the 
original application. 

 Conditions around a Vegetation Management Plan(s), tree removal etc. will be 
retained to control clearing of vegetation and the management of retained 
vegetation areas onsite. It should be noted that the site has already been cleared 
in accordance with the consent. 

 Concurrence to create the residue area was previously provided under State 
Environmental Planning Policy 1 and is not required to be re-obtained. 
Furthermore, current legislation now permits the creation of a residue undersized 
area/lot, provided such land is attached to a compliant industrial zoned lot. The 
application proposes such a scenario.  

 Lots sizes will now range from 2,565m² to 42,764m² for industrial zoned lots. The 
residue lot will contain 34,654m² industrial zoned land and approximately 34ha of 
rural zoned land. The original subdivision proposed a lot size range of 5000m² to 
64,000m². Given the current LEP 2011 has a minimum lot size of 10,000m² for this 
particular industrial area, it is likely that some of the larger lots may later be further 
subdivided as would have been the case for the original DA. The original DA was 
only required to comply with a Development Control Plan, which stipulated a 
minimum lot size of 1,000m². 

 One (1) petition style submission was received, containing 23 signatures/names. 

 Physical commencement of the consent was acknowledged by Council staff on 23 
January 2017. Therefore, the consent has not lapsed and is able to be modified. 

 The original application was considered and approved by the Development 
Assessment Panel (DAP) on 12 November 2008. A copy of the original DAP 
report and minutes are attached to this report (Attachment 2). 

 
Refer to (Attachment 3) at the end of this report for plans of the proposed modified 
development. 
 
Refer to (Attachment 4 and 5) at the end of this report for the original consent and 
approved subdivision plan. 
 
Application Chronology 
 

 12/11/2008 - DA2008 - 225.1 originally determined by DAP. 

 10/8/2020 - Modification lodged with Council. 

 17/8/2020 - Council staff requested clarification on company sign off and Crown 
road situation. 

 18/8/2020 - Email correspondence with NRAR regarding original approval 
reference number. 

 19/8/2020 - Inspection of the site discussion with the Applicant. 

 20/8/2020 to 18/9/2020 - Modification notification period. 

 20-21/8/2020 - Further discussion with NRAR regarding the referral. 

 21/8/2020 - Email discussion with the Applicant regarding the NRAR referral. 

 27/8/2020 - Council staff requested additional information on the form, site plan 
details, proposed works and zone boundaries. 

 28/8/2020 - Clarification sought from the Applicant on required electricity 
infrastructure design and response provided by Council on 2/9/2020. 

 2/9/2020 - Application referred to Transport NSW (formerly RMS). 

 4/9/2020 - Applicant clarified the Application Form. 

 11/9/2020 - Advice provided back to the applicant on the Draft Vegetation 
Management Plan (required by the original consent). 
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 18/9/2020 - Submission received. 

 23/9/2020 - Email discussion between Council and Transport NSW regarding 
referral timing. 

 25/9/2020 - Transport NSW responded to modification referral. 

 28/9/2020 - Partial response to additional information provided by the Applicant.  

 1/10/2020 - Council staff requested additional information on the revised layout 
plan. 

 9/10/2020 - Applicant provided update on Crown Road and Forestry access 
discussions. 

 15/10/2020 - Advice provided to the Applicant that additional ecological 
assessment would be required if the revised layout was not amended. In 
particular, the revised layout included clearing outside the original approval. 

 26-28/10/2020 - Discussion with Crown over consent. 

 28/10/2020 - Meeting between Council staff and the Applicant regarding status of 
the application and additional information. 

 4/11/2020 - Meeting between Council staff and the Applicant regarding the status 
of the application and additional information. 

 5/11/2020 - Applicant sought feedback on conditions regarding the need to pay a 
Bond. 

 18/11/2020 - Council staff and Applicant discussed stormwater treatment options. 

 26/11/2020 - Council staff provided advice on required Bond amount. 

 7-22/12/2020 - Further discussion between Council staff and the Applicant on the 
Bond. 

 21/12/2020 - Applicant provided response to previous additional information 
requests. 

 23/12/2020 - Council staff sought clarification on the revised information 
submitted on 21/12/2020. 

 3/2/2021 - Meeting between the Applicant and Council staff to discuss status of 
the application and outstanding information. 

 18-19/2/2021 - Follow up discussion with the Applicant and Council staff 
regarding outstanding information. 

 22/2/2021 - Applicant provided response to remaining outstanding information 
and submitted an updated subdivision plan. 

 24/2/2021 - NRAR provided response/approval to modification. 
 
3. STATUTORY ASSESSMENT 
 
The application has been lodged as Section 4.55(1A) on the basis that it is 
substantially the same development to that which was originally lodged and 
consented and will have minimal environmental impact. 
 
Section 4.55 of the Environmental Planning and Assessment Act 1979 enables the 
modification of consents and categorises modifications into Section 4.55(1) for 
modifications involving minor error, mis-description or miscalculation, Section 
4.55(1A) for modifications involving minimal environmental impact and Section 
4.55(2) for other modifications. Each type of modification must be considered as 
being substantially the same to that which was originally consented. 
 
In looking at modifications, the Courts consistently see Section 4.55 as “beneficial 
and facultative” and that there are essentially two separate legal tests that apply to a 
Section 4.55 application, before the consent authority can ultimately determine the 
application on merit. 
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The first is that the modification cannot result in a radical transformation (Sydney City 
Council v Ilenace Pty Ltd [1984]). The term “radical transformation” is very broad, 
leaving significant scope to change a development. 
 
In this case, whilst there are changes proposed to the subdivision layout, they are not 
considered radical in terms of the original approved layout. The key 
elements of the subdivision (i.e. the footprint, layout, servicing, key road connections, 
habitat protection, environmental impact etc.) remain relatively unchanged.  
 
The new Stage 3 footprint also clarifies that the area containing proposed Lots 1-8 is 
included in the application, whereas the industrial zoned area relying on access over 
Forestry land is not (i.e. forms part of the residue lot to be developed via a separate 
future DA). This is consistent with the original approval. 
 
Furthermore, the number of proposed lots is not increasing (Note: it is not uncommon 
for the Courts to approve modifications that numerically change components, such as 
the number of storeys, height, floor area etc., by more than 10%). 
 
The second test deals with Council being satisfied that the modification is 
“substantially the same development” as authorised by the original development 
consent. The Council must compare the modified development/potential modified 
consent against the original approval (Note: it is the consent that is being modified, 
not just the plans, so the consent authority must have regard to the conditional 
changes as well). Once Council is satisfied that the modification is substantially the 
same, the remainder of the assessment is dealt with on merit. 
 
It should be noted that some environmental impacts and merit issues can link back to 
the “substantially the same test”, if significant. In particular, for a modification to have 
a significant environmental impact, one might question whether it is a result of a 
significant change to the original approval. 
 
In this case, the modification is considered “substantially the same” and there are no 
significant environmental or merit issues - refer to comments on s4.55(1A)(b) later in 
this report. The main changes to the application and consent are as a result of the 
application moving to the more detailed design stage and the need to address/clarify 
the existing conditions of consent. The modification and changes are also responding 
to external works completed since the original approval (i.e. Pacific Highway 
Upgrade).  
 
In summary, Council needs to consider the numerical differences, non-numerical 
aspects (e.g. visual impact, traffic impacts or changed land uses) and any changes 
relating to a key/essential feature of the approved development. Having considered 
the above comments and the more detailed review below, it is considered that the 
modification can be considered and the changes are acceptable. 
 
The specific provisions of Section 4.55 are discussed in more detail below. 
 
Section 4.55(1A)(a) Satisfied that the proposed modification is of minimal 
environmental impact? 
 
The modification will result in minimal environmental impact for the following reasons: 
 

 The modified development occupies the same footprint as the subdivision 
 originally granted consent. 
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 Changes to layout design are sufficiently consistent with the footprint of the 
original approval. The new Stage 3 footprint clarifies that the area containing 
proposed Lots 1-8 is included in the application, whereas the industrial zoned 
area relying on access over Forestry land is not (ie forms part of the residue 
lot to be developed via a separate future DA). This is consistent with the 
original approval. 

 The development will still present as an industrial subdivision from outside the 
site. 

 Location of roads and connections remain relatively unchanged. 

 The impacts of the modified development, including the extent of vegetation 
clearing (ie no additional clearing proposed), earthworks, and revegetation 
remain consistent with the original approved development. 

 The modified development will not create any adverse demand on public 
 infrastructure or services when compared with the original approved 
 development. 

 There will be no material change on amenity as a result of the changes. 

 The numerical change in the number of lots (i.e. 37 lots down to 35 lots) 
represents a minor 5% decrease. 

 The layout maintains compliance with Council controls. 

 Relevant Government agencies were referred a copy of the modification with 
no objections having been received. It is noted that the Crown is keen to pass 
on the ownership of the Crown road to Council (i.e. the Crown road to which 
the development relies on for access to serve proposed Stage 3, Lots 1-8). 
Council staff are supportive of the Crown road coming into Council ownership. 
However, the trigger point will be when the Crown road is actually required to 
be upgraded to serve the development. Existing conditions around the Crown 
road will be retained on the consent and do not change. 

 
Section 4.55(1A)(b) Is the proposal substantially the same? 
 
Section 4.55 has been described as “beneficial and facultative” in Houlton v 
Woollahra Municipal Council (1997) 95 LGERA 201 at [213] and North Sydney 
Council v Michael Standley & Associates Pty Ltd (1998) 97 LGERA 433 at [440]. 
Accordingly, the provisions of s4.55 should not be artificially constrained by allowing 
a narrow construction. 
 
In Vasic Pty Ltd v Penrith City Council [1992] NSWLEC 8, Stein J held that 
"substantially" meant "essentially all material or having the same essence." 
 
In Moto Projects (No 2) Pty Ltd v North Sydney Council (1999) 106 LGERA 298 at 
[56] Bignold J held that the task for determining whether a development as proposed 
to be modified is substantially the same as the consent granted was as follows: 
 

"The comparative task does not merely involve a comparison of the physical 
features or components of the development as currently approved and 
modified where that comparative exercise is undertaken in some type of 
sterile vacuum. Rather, the comparison involves an appreciation, qualitative, 
as well as quantitative, of the developments being compared in their proper 
contexts (including the circumstances in which the development consent was 
granted)." 
 

In the context of the current application, the proposal can be considered to be 
substantially the same as the development to which consent was originally granted 
for the following reasons: 
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 The modified proposal remains as a subdivision for the purpose of industrial 

 uses and is consistent with the essence of the original development. 

 The reasons listed above under s4.55(1A)(a) for demonstrating minimal 
environmental impact are conducive to the development being substantially 
the same. 

 
Section 4.55(1A)(c) Does the application require notification/advertising in 
accordance with the regulations and/or any Development Control Plan? 
 
Neighbour notification has been undertaken in accordance with the regulations and 
Council’s DCP/Community Participation Plan. 
 
Section 4.55(1A)(d) Any submissions made concerning the modification 
 
One (1) petition style submission was received, containing 23 signatures/names. 
Copies of the petition have been provided separately to members of the DAP. 
 
Key issues raised in the submission and comments from Council staff are provided in 
the table below: 
 

Submission Issue/Summary Planning Comment/Response 

Staging does not mention upgrade to 
local infrastructure, which was to be 
carried out prior to the development of 
any lots. Council needs to clarify what 
constitutes the development of a lot. Is it 
prior to clearing? 

The development of a lot comprises a 
number of components. For example, 
clearing, earthworks, supply of 
services, upgrading of access/roads 
etc. can all be considered aspects of 
developing a lot. However, the trigger 
on when services, local infrastructure 
etc. are to be upgraded is required to 
be considered in the context of what 
development works are actually 
occurring. While clearing of vegetation 
is considered to be a component of 
developing a lot, it is not considered 
the appropriate time/trigger to require 
services and local infrastructure to be 
upgraded. In particular, the industrial 
subdivision or use, generating the 
need for upgrades has not yet 
occurred. Therefore, the tree clearing 
is seen more as preparatory works 
associated with the future industrial 
subdivision/use. 
 
Amendments to conditions are also 
proposed to provide further 
clarification. 

Is GHD Flood Modelling still relevant as 
the report is now 10 years old? 

The GHD Flood Modelling was 
considered as part of the original 
assessment and deemed acceptable 
at the time. Revised or updated 
modelling would only be required if 
Council staff thought the modification 
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Submission Issue/Summary Planning Comment/Response 

was likely to result in a change to such 
an aspect. This is on the basis that an 
existing approved development could 
often occur without a modification and 
there needs to be a nexus between the 
changes proposed in the modification 
and a request for further information. 
In this case, the footprint and number 
of lots remain substantially the same 
and there is no nexus to revisit the 
flood modelling.  

If the Herons Creek/Pacific Highway 
intersection is deleted, this will require 
heavy vehicles to travel through Kew. 

Prior to and following the Pacific 
Highway upgrade, heavy vehicles 
were/are allowed to travel through 
Kew. Furthermore, the Pacific Highway 
upgrade always factored in heavy 
vehicle traffic utilising the current 
arrangement. The conditions applied 
to the consent were on the basis of the 
development proceeding ahead of the 
Pacific Highway upgrade. As the 
Pacific Highway upgrade has since 
occurred, the conditions are no longer 
relevant and are subsequently 
requested to be deleted.  

The geometry of Herons Creek 
Intersection and the curves may not be 
suitable for B doubles and the concern is 
that the B Doubles will track across the 
centre lines into oncoming traffic. 

The consent will retain conditions 
around the site and any roads/access 
being required to be B double 
compliant. 

Council should not relax any financial 
conditions. The cost to rehabilitating the 
cleared areas would need to be costed 
prior to any considerations. 

The applicant has requested 
clarification on how the Security Bond 
for public works is to be calculated, 
factoring in the circumstances of the 
case/staging. While Council does not 
propose to relax any financial 
conditions, wording will be added to 
the Bond condition to allow flexibility 
on how the Bond is calculated, relative 
to the staging works/potential impacts.  
 
In addition to the above, the 
rehabilitation/protected land is to be 
retained in private ownership (not 
public land). As a result, there is no 
need for Council to factor the costs of 
such works into any Security Bond. In 
particular, the cost of 
rehabilitating/protecting vegetation 
within private land is tied up in the 
consent and approved Vegetation 
Management Plan(s). These 
documents, the costs and the onus of 
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Submission Issue/Summary Planning Comment/Response 

compliance go with the 
land/landowner.  

Council need to confirm the dedication of 
Crown Land/Forestry Land is being sort 
after in other negotiations. 

The application does not involve the 
use of any Forestry Land as the owner 
has been unable to negotiate owners 
consent to carry out development on 
Forestry Land. The same applied in 
the original assessment/consent. 
 
The use/dedication of the Crown 
Road, required to gain access to the 
now proposed Stage 3 area, will need 
to be facilitated via a process involving 
Council, the Crown and the applicant. 
In particular, the Crown Road will need 
to be dedicated to Council, at a time 
when the need arises for it to be 
transferred as public road and subject 
to the road being built to the relevant 
industrial standard. This is likely to 
occur around the time Stage 3 is 
developed. The applicant will need to 
construct and pay for the Crown Road 
to be upgraded to industrial standards. 
 
The above process does not change 
from the original assessment or 
consent.  

Condition B16 requirements should 
transfer to Ron Banks Drive and Herons 
Creek Road North. 

The condition was based on the 
development proceeding before the 
Pacific Highway upgrade. The upgrade 
has since occurred and resulted in the 
condition no longer being relevant. The 
upgrade allows for relevant vehicle 
movements onto the Pacific Highway 
via the north. 

Can B Doubles negotiate the rail viaduct 
and curved geometry on Herons Creek 
Road North. If this is not viable, will this 
increase heavy vehicle movements 
through Kew? 

The original development did not 
propose B Double access/egress via 
the rail viaduct/Herons Creek Road 
North. In particular, B Double access 
and egress was proposed to occur 
from the south and via Kew (once the 
Pacific Highway upgraded was 
completed). The modification does not 
change this aspect or the long term 
envisaged heavy vehicle movements 
through Kew. 

Can Council confirm the orientation of the 
concrete railway bridge is correct and will 
the western approach/departure be 
straightened out?  
 
 

The detailed design and acceptance of 
the railway bridge and approaches will 
be looked at in detail and the 
Subdivision Works Certificate stage, 
as was envisaged with the original 
consent.  
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Submission Issue/Summary Planning Comment/Response 

 
Can Council provide information on 
perceived restrictions as per GHD report? 

 
Any perceived restrictions will be 
identified at the Subdivision Works 
Certificate stage, along with any 
changes to negate the restrictions 
and/or meet relevant road design/rail 
requirements. In addition, any changes 
will need to be carried out by the 
applicant, as directed by Council and 
the relevant rail authority.  

Cul-de-sac designed for semi-trailers not 
B Doubles. Reports varied, these could 
be outdated and should be confirmed. 

The development layout and design 
has been assessed by Council 
Engineering staff and considered 
compliant or capable of complying with 
relevant vehicle types/users. It should 
be noted, that it is common for minor 
changes to occur at the Subdivision 
Works Certificate stage, especially 
once the more detailed design and 
information is submitted/considered. 
However, where the detailed design 
results in more substantial changes, 
the applicant may be required to 
submit a further modification.  

 
Section 4.55(3) Any matters referred to in section 4.15(1) relevant to the 
modification, and the reasons given by the consent authority for the grant of 
the consent sought to be modified. 
 
Overall, the modification remains consistent with the original s4.15(1) assessment 
and a revised summary follows the Section 4.55(4) comment below. Unless 
specifically discussed, the modification was deemed to remain consistent with the 
original 4.15(1)/79C assessment comments.  
 
As noted previously in this assessment report, a copy of the original s4.15(1) DAP 
assessment is also attached to this report for context. 
 
Section 4.55(4) The modification of a development consent in accordance with 
this section is taken not to be the granting of development consent under this 
Part, but a reference in this or any other Act to a development consent includes 
a reference to a development consent as so modified. 
 
Noted. 
 
Section 4.15(1) Matters for Consideration (as only relevant to the modification) 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument 
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State Environmental Planning Policy 1 - Development Standards (now known 
as a Clause 4.6 variation) 
 
As part of the original development application, concurrence from the Department of 
Planning was provided to create an undersized residue rural zoned lot. The 
modification does not change the situation or outcome. In particular, the industrial 
subdivision will still result in the residue rural zoned land being contained within a lot. 
As a result, concurrence is not required to be sought again from Department of 
Planning. 
 
For context, there is also now a clause within the current Port Macquarie-Hastings 
Council Local Environmental Plan 2011 that deals with split-zoned properties (ie 
Clause 4.1B). The subject Clause allows an undersized residue rural zoned lot to be 
created without concurrence or the need for a Clause 4.6 variation, provided the rural 
zoned land/lot is attached to a compliant industrial zoned lot. The original application 
and proposed modification would meet such a requirement if lodged today. 
 
Based on the above, there is no adverse change to this aspect of the original 
application. 
 
State Environmental Planning Policy No. 44 - Koala Habitat Protection 
 
The application remains consistent with the original SEPP 44 assessment and there 
is no further clearing proposed/required to that originally considered. 
 
State Environmental Planning Policy (Infrastructure) 2007 
 
Clauses 85 and 86 of the SEPP apply to the development. These subject clauses 
require works adjacent to rail infrastructure to be referred to the rail authority for 
comment. As the original development application was referred to the rail authority, 
so too was the modification. No objections were received from the rail authority in 
relation to the modification/changes. 
 
(iii) Any Development Control Plan in force 
 
Development Control Plan 17 – Subdivision Code 
 
Modified lots sizes and dimensions still exceed the DCP requirements of 1000m² and 
25m x 40m. The number of battle-axe lots (2) also remains the same.  
 
The modified layout continues to provide a range of sizes, which could be adapted 
for different uses. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality 

 
Roads 
The site has frontage to Herons Creek Road, which is a rural standard, local road 
connecting through to the Pacific Highway at two locations. The original Development 
Application required a number of upgrades to this road as part of the proposed 
development.  
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This modification proposes to amend and/or delete conditions, which are no longer 
relevant since the upgraded Pacific Highway alignment. Other conditions, which relate 
to the upgrade of Herons Creek Road as part of the development still remain. 
 
It is also noted that the original road over Forestry land (opposite proposed Road 2) 
has been removed from the application 
 
Traffic 
This modification does not propose any additional lots beyond what has already been 
assessed and approved as part of the original DA. As such, there will be no additional 
traffic impacts caused by the modification as proposed.  
 
Access, Parking and Maneuvering 
This modification does not propose any substantial changes to the road or subdivision 
layout, which would change the impacts on the access, parking and maneuvering when 
compared to the original application.  
 
Flora and Fauna 
The modification has been reviewed and accepted by Council’s Natural Resources 
Section. Existing conditions around Vegetation Management Plans and clearing to be 
retained. It is noted that pre-clearing works have been carried out in accordance with 
the consent.  
 
In addition to the above, it is considered that the provisions of the more recently 
adopted Biodiversity Conservation Act 2016 (commenced after DA2008 - 225 was 
approved) are not triggered in this case. In particular, no additional vegetation 
removal is proposed or new impact on existing/proposed habitat. Overall, the 
modification relates to the same footprint and development as the original approval 
and associated work/impact remains the same. 
 
(c) The suitability of the site for the development 
 
The modified layout and staging will remain satisfactory and fit into the locality. The 
site attributes are conducive to the proposed development. 
 
Site constraints have been adequately addressed and appropriate conditions of 
consent remain in place to manage such issues. 
 
(d) Any submissions made in accordance with this Act or the Regulations 
Yes - refer to comments on Section 4.55(1A)(d) above in this report. 
 
(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and will not adversely 
impact on the wider public interest. 
 
Integrated Development 
The original development application was referred to the Department of Water and 
Energy (DWE) for their General Terms of Approval (GTA) under the Water 
Management Act, which were subsequently provided back in 2008. It should be 
noted that DWE is now known as the National Resources Access Regulator (NRAR). 
As part of the modification, NRAR were notified of the changes and invited to provide 
comment/feedback. NRAR subsequently raised no objection, siting the original GTAs 
remained valid. 
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4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 
No change from original assessment. In particular, s7.12 contributions and s64 water 
and sewer contributions will continue to apply to the rail siding built component and 
any associated storage area/amenities.  
 
In terms of the actual subdivision component of creating vacant industrial lots, no 
water or sewer contributions apply. In particular, Council does not charge water and 
sewer contributions on industrial subdivisions. The relevant water and sewer 
contributions are levied at the time when industrial developments occur and their use 
is known. 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.55 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, modified conditions 
have been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed modified development and the 
proposal adequately addresses relevant planning controls. The development is not 
considered to be contrary to the public's interest and will not result a significant 
adverse social, environmental or economic impact. It is recommended that the 
application be approved, subject to the recommended conditions of consent provided 
in (Attachment 1). 
 
Attachments 
 
1⇩ .  DA2008 - 225.2 - Recommended Conditions 
2⇩ .  DA2008 - 225.1 - DAP Report 
3⇩ .  DA2008 - 225.2 - Plans 
4⇩ .  DA2008 - 225.1 - Original Consent 
5⇩ .  DA2008 - 225.1 - Original Subdivision Plan  

 

DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10291_1.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10291_2.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10291_3.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10291_4.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10291_5.PDF
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Item: 06 
 
Subject: DA2020 - 1064.1 ALTERATIONS AND ADDITIONS TO SERVICE 

STATION - FUEL TANK AT LOT 1 DP 831145, 140 PACIFIC DRIVE, 
PORT MACQUARIE  

Report Author: Development Assessment Planner, Benjamin Roberts 
 

 
 

Applicant: North Coast Petroleum 

Owner: Wei Chen Superannuation Pty Ltd 

Estimated Cost: $25,000 

Parcel no: 19758 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 

 
 

RECOMMENDATION 

That DA2020 - 1064.1 for alterations and additions to service station - fuel tank 
at Lot 1, DP 831145, No. 140 Pacific Drive, Port Macquarie, be determined by 
granting consent subject to the recommended conditions. 

 

Executive Summary 
 

This report considers a development application for alterations and additions to the 
existing service station in the form of a new aboveground fuel storage tank at the 
subject site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, five (5) submissions were received. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact.  
 
This report recommends that the development application be approved subject to the 
recommended conditions in Attachment 1. 
 
The reason for the application being referred to Council’s Development Assessment 
Panel (DAP) is because three (3) or more objections to the proposal have been 
received. A copy of the DAP Charter outlining the delegations and functions of the 
DAP is available on Council’s website. 
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1. BACKGROUND 
 
Existing Sites Features and Surrounding Development 
 
The site has an area of 1188.86m2. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 

 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Installation of an above ground 11,700 litre diesel fuel storage tank. The tank is 
2.9m in height, 3m in length and 2.44m in width. 

 
Refer to Attachment 2 at the end of this report for plans of the proposed 
development. 
 
Application Chronology 
 

 2 December 2020 - Application lodged. 

 10 December 2020 - Additional information request to applicant. 

 14 December 2020 to 20 January 2021 - Public exhibition via neighbour 
notification. 

 18 December 2020 - Part additional information response with revised plans 
received by applicant. 

 6 January 2021 - Additional information request to applicant. 

 14 January 2021 - Additional information request to applicant. 

 9 February 2021 - Additional information request to applicant. 

 22 February 2021 - Part additional information response received from applicant. 

 23 March 2021 - Remaining additional information received from applicant. 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
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In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates: 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument 
 
State Environmental Planning Policy (Koala Habitat Protection) 2020  
 
Clause 5 - This SEPP applies to the Port Macquarie-Hastings Local Government 
Area. 
 
Clause 7 - The property is less than 1ha in size and there is no Koala Plan of 
Management in place. No further consideration of the SEPP is required. 
 
State Environmental Planning Policy - Hazardous and Offensive Development 
 
This policy was introduced to clarify the definitions for hazardous and offensive 
industries and to apply guidelines for the assessment of industries that have the 
potential to create hazards or an offence. 
 
Clause 12 of the policy requires that a development application for the purposes of a 
potentially hazardous industry must include a preliminary hazard analysis (PHA) in 
accordance with the current circulars or guidelines published by the Department of 
Planning, Industry and Environment. 
 
The Department has published Hazardous and Offensive Development Application 
Guidelines – Applying to SEPP 33 (January 2011). Appendix 3 of The Guideline 
identifies Petrol Stations as industries, which may be potentially hazardous. The 
primary sources of hazard are identified as liquid fuel leaks/spills resulting in possible 
impacts such as fire and explosions. 
 
Appendix 2 of The Guideline includes a list of information required in relation to the 
SEPP 33 risk screening method as follows: 
 

- Hazardous Materials involved in the Proposed Development; 
- Dangerous Goods classifications for all Dangerous Goods held on site; 
- Quantities of dangerous goods and otherwise hazardous materials involved in 

the proposed development; 
- Distance from the boundary for each hazardous substance; 
- Weekly and annual number of deliveries (and the quantities) of dangerous 

goods and otherwise hazardous materials to and from the facility; 
- Site Layout plan showing proposed development and any existing 

development on site; and 
- Locality Plan showing immediate neighbours and their activities and also 

showing the nearest residential property. 
 
In this case, the development has the potential to be hazardous given the proposal is 
to store additional diesel on the site and the provisions of the SEPP apply. 
 
The above information has been satisfactorily addressed in the Preliminary Hazards 
Analysis included in submitted information with the application. Having considered 
the SEPP, the Preliminary Hazard Analysis, and with the imposition of conditions, the 
consideration of the SEPP is satisfied. 
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State Environmental Planning Policy No. 55 - Remediation of Land 
 
The site is mapped as a potentially contaminated site based on current and historic 
use as a service station. 
 
In accordance with clause 7 of this policy, the site in its current state is considered 
suitable for the additional use. Specifically, the application is for the installation of an 
above ground fuel storage tank only and the use of the site as a service station 
remains unchanged. The proposal does not involve any residential or sensitive land 
use that would warrant preliminary investigation or remediation.  
 
State Environmental Planning Policy (Coastal Management) 2018 
 
The site is located within a coastal use area and partly with the proximity area to 
littoral rainforest. For context, see map image below with green hatching showing the 
mapping extent of proximity area to littoral rainforest. 

 
 
Clause 7 - This SEPP prevails over the Port Macquarie-Hastings LEP 2011 in the 
event of any inconsistency. 
 
Having regard to clause 11 (proximity to littoral rainforest), the proposed 
development is not considered likely to result in any of the following: 

(a) identifiable adverse impacts on the biophysical, hydrological and ecological 
integrity of the nearby littoral rainforest; and 

(b) identifiable impacts to water flows to the nearby littoral rainforest. 

Having regard to clause 14 of the SEPP the proposed development is not considered 
likely to result in any of the following: 

a) any adverse impact on integrity and resilience of the biophysical, hydrological 
(surface and groundwater) and ecological environment; 
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b) any adverse impacts coastal environmental values and natural coastal 
processes; 

c) any adverse impact on marine vegetation, native vegetation and fauna and 
their habitats, undeveloped headlands and rock platforms; 

d) any adverse impact on Aboriginal cultural heritage, practices and places; 
e) any adverse impacts on the cultural and built environment heritage; 
f) any adverse impacts the use of the surf zone;  
g) any adverse impact on the visual amenity and scenic qualities of the coast, 

including coastal headlands; 
h) overshadowing, wind funneling and the loss of views from public places to 

foreshores; and 
i) any adverse impacts on existing public open space and safe access to and 

along the foreshore, beach, headland or rock platform for members of the 
public, including persons with a disability. 

 
Clause 15 - The proposal is not likely to cause increased risk of coastal hazards on 
the land or other land.  
 
The bulk, scale and size of the proposed development is compatible with the 
surrounding coastal and built environment. The site is predominately cleared and 
located within an established residential area. 
 
State Environmental Planning Policy No 64 - Advertising and Signage 
 
The proposed development does not include any new signage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2 - The subject site is zoned R1 General Residential.  

 Clause 2.3(1) and the R1 zone land use table - The proposal is for an addition 
to the existing service station. Service stations are a prohibited land use in the 
R1 zone. Refer to comments below surrounding existing use rights. 

 The following land use in the LEP is relevant to determine and characterise the 
proposed use:  

a) “service station means a building or place used for the sale by retail of 
fuels and lubricants for motor vehicles, whether or not the building or place is 
also used for any one or more of the following— 
b)  

c) (a)  the ancillary sale by retail of spare parts and accessories for motor 
vehicles, 

d) (b)  the cleaning of motor vehicles, 
e) (c)  installation of accessories, 

f) (d)  inspecting, repairing and servicing of motor vehicles (other than body 
building, panel beating, spray painting, or chassis restoration), 

g) (e)  the ancillary retail selling or hiring of general merchandise or services 
or both.” 

 The proposal is reliant upon existing use rights. Part 5 of the Environmental 
Planning and Assessment Regulation 2000 applies. Clause 41 of the 
Regulation provides that an existing use may be enlarged, expanded or 
intensified.  



AGENDA DEVELOPMENT ASSESSMENT PANEL
 15/04/2021 

Item 06 

Page 133 

 Clause 42 of the Regulation also provides that development consent is required 
for enlargement, expansion and intensification of an existing use and that the 
enlargement, expansion and intensification must be carried out only on the land 
on which the existing use was carried out immediately before the relevant date. 
The above ground fuel tank is to be located on the land to which the existing 
use applies. 

 The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community. 

o To provide for a variety of housing types and densities. 

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents.  

The proposal is reliant upon existing use rights and does not contain any 
residential housing component. The proposal will provide for enlargement, 
expansion and intensification of the existing service station which provides a 
facility for residents in the immediate area. Having regard to the existing use, 
the proposal is not inconsistent with the zone objectives. 

 Clause 5.10 - The site does not contain or adjoin any known heritage items or 
sites of significance. 

 Clause 7.13 - Satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, storm 
water drainage and suitable road access to service the development. 

 
(ii) Any draft instruments that apply to the site or are on exhibition 
 
No draft instruments apply to the site.  
 
(iii) Any Development Control Plan in force 
 
Port Macquarie-Hastings Development Control Plan 2013 
 
The above ground storage tank is relocatable and adequately setback from 
boundaries (i.e. >3.5m from nearest western boundary). 
 
The installation of the above ground fuel storage tank will not generate any additional 
off-street parking demand. The location of the tank has been amended through the 
assessment process as to allow existing approved off-street parking arrangements to 
remain available and accessible. 
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4 

 
No planning agreement has been offered or entered into relating to the site. 
 
(iv) Any matters prescribed by the Regulations 
 
No matters prescribed by the regulations apply. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality 
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Context and Setting 
The site is a corner block with street frontages to Pacific Drive and Shelley Beach 
Road. The site is located within an established area and adjoins residential land to 
the north, south and west, which primarily comprises a mixture of single and two 
storey dwellings. Adjoining the site to the east is rainforest vegetation.         

 The proposal will be unlikely to have any adverse impacts to existing adjoining 
properties or the public domain. 

 The proposal does not have a significant adverse impact on existing view 
sharing. 

 The proposal does not have significant adverse lighting impacts. Specifically, 
no exterior lighting is proposed under this application. 

 There are no significant adverse privacy impacts. 
 
Roads, Traffic and Transport 
The site has road frontage to both Pacific Drive and Shelley Beach Road. Both roads 
are under the care and control of Council.  
 
Access to the site is via the existing crossover from Pacific Drive. Egress is via the 
existing crossover in Shelley Beach Road. No change to existing access 
arrangements are proposed or required. Sufficient details have been provided during 
assessment which demonstrate a 12.5m length heavy rigid vehicle (HRV) fuel tanker 
can manoeuvre into and out of the site without conflicting with the above ground fuel 
storage tank and off-street parking spaces. 
 
Parking and Manoeuvring 
The above ground fuel storage tank is proposed in the location of a previously 
approved off-street parking spaces. The parking space is proposed to be moved 
eastward and in front of the proposed aboveground fuel tank. 
 
Water Supply  
No change to existing supply or connections proposed.  
 
Sewer Supply 
No change to existing supply or connections proposed. 
 
Stormwater 
The proposed above ground fuel storage tank is to be ‘self bunded’. Stormwater is 
capable of being managed as to ensure no contamination of the stormwater network. 
 
Other Utilities  
No change to existing telecommunication and electricity services proposed. 
 
Heritage  
No known items of Aboriginal or European heritage significance exist on the property. 
No adverse impacts anticipated. 
 
Other land resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water cycle 
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The proposed development will not have any significant adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will not have any significant adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity. 
 
Air and microclimate  
The proposed fill point of the tank is located adjacent the existing underground fuel 
storage tank fill points in the service station forecourt. It is not expected that fuel 
odours would be greater than that currently experienced during the filling of the 
existing underground fuel tanks. The tank will also have a vapour vent installed 
consistent with Australian Standards to encourage the attenuation of odour.  
 
The proposed new fuel storage tank will result in additional fuel vapour release 
during filling operations and given the proximity to residential receivers it is 
considered appropriate that stage 1 vapour recovery be installed to the new tank and 
be utilised during filling.  
 
Subject to the implementation of the recommended conditions, the construction 
and/or operation of the proposal will not result in any significant adverse impacts on 
the existing air quality or result in any pollution. 
 
Flora and fauna  
Construction of the proposed development will not require any removal/clearing of 
any native vegetation and therefore does not trigger the biodiversity offsets scheme.  
Part 7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. 
 
Waste  
No waste will be generated from the development proposal. No adverse impacts 
anticipated. 
 
Energy  
No adverse impacts anticipated. 
 
Noise and vibration  
The proposal is for the installation of the above ground fuel storage tank only. The fill 
point for the tank is located alongside existing fill points in the forecourt of the service 
station. No change to the operational aspects or hours (including fuel deliveries) is 
proposed. A condition has been recommended to reinforce that fuel deliveries occur 
during the approved operational hours of 7am to 8pm daily.  
 
Standard precautionary site management condition recommended stipulating 
appropriate installation hours. No adverse noise impacts would result from the 
proposed development.  
 
Bushfire 
The site is identified as being bushfire prone. The proposal is for an above ground 
fuel storage tank only. Having regard to the bushfire resistant material/construction 
(i.e. metal) of the tank and distance from the nearest hazard there is no increased 
risk from bushfire and no further assessment is necessary.  
 
Safety, security and crime prevention  
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The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. 
 
Social impacts in the locality  
The proposal is not considered to have any significant adverse social impacts. 
 
Economic impacts in the locality  
The proposal is not considered to have any significant adverse economic impacts on 
the locality. 
 
Site design and internal design  
The proposed development design satisfactorily responds to the site attributes and 
will fit into the locality.  
 
Construction  
Construction impacts are considered capable of being managed, standard 
construction and site management conditions have been recommended. 
 
Cumulative Impacts 
The proposed development is not considered to have any significant adverse 
cumulative impacts on the natural or built environment or the social and economic 
attributes of the locality. 
 
(c) The suitability of the site for the development 
 
The proposal will fit into the locality and the site attributes are conducive to the 
proposed development. 
 
(d) Any submissions made in accordance with this Act or the Regulations 
 
Five (5) written submissions were received following public exhibition of the 
application. Copies of the written submissions have been provided separately to 
members of the DAP. 
 
Key issues raised in the submissions received and comments are provided as 
follows: 
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Submission Issue/Summary Planning Comment/Response 

The soil test results lodged with the 
application exceed relevant safe criteria. 
Fuel leakage could be seeping and 
contaminating adjoining land. No 
additional fuel storage should be 
permitted on the site. 

It is unclear why soil test results for the 
existing underground fuel storage 
tanks accompanied this application. 
However, the results were provided to 
Council’s Environmental Health 
section whom have advised that the 
results are within the relevant industry 
standards. A separate response to the 
customer has been provided by the 
Environmental Health section. 

There will be health impacts from 
increased fuel storage and vapours being 
located so close to adjoining residential 
houses. Vapour recovery should be 
installed to reduce vapour impact during 
filling.  

The tank is being positioned onsite 
and will be installed on site to industry 
standards. The new fill point is 
proposed adjacent the existing 
underground tank fill points. A 
condition has been recommended 
requiring stage 1 vapour recovery be 
installed and implemented during fuel 
delivery. No adverse health impacts 
are anticipated that would warrant 
refusal of this application.   

Current regulations aim to reduce/remove 
fuel and service stations from residential 
areas. 

The service station is operating under 
existing use rights. Refer to comments 
under LEP heading of this report. 

The tank will prevent fuel trucks from 
manoeuvring into and out of the site.  

Sufficient details (swept paths) have 
been provided during assessment and 
post exhibition which demonstrate fuel 
trucks can manoeuvre into and out of 
the site. 

The tank will result in loss of required off-
street parking. 

Sufficient details have been provided 
which demonstrate no net loss of off-
street parking. 

No details have been provided as to the 
location of the fill point. 

The fill point is indicated on revised 
plans, which is located alongside the 
existing fill points in the forecourt. 

The current method of fuel delivery via a 
large tanker reversing off Pacific Drive is 
unsafe and blocks Pacific Drive. This will 
exacerbate the problem. 

No change to the historically approved 
fuel delivery arrangement on the site is 
proposed under this application. A 
review of the historic approval (DA 
1988/67) indicated that fuel delivery 
was entry via Pacific Drive and exit via 
Shelley Beach Road in a forward 
direction. The swept path plan 
provided is consistent with this. Fuel 
delivery by any other means would be 
a regulatory matter. 

Spillage from the tank and fill point will 
lead to adverse environmental impacts. 

The tank is ‘self bunded’ and fill point 
located alongside the existing fill points 
in the forecourt. Conditions have been 
recommended to reinforce spill 
containment requirements. Subject to 
implementation, no adverse 
environmental impacts would result.   
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Submission Issue/Summary Planning Comment/Response 

The tank will be visually unappealing and 
not reflective of the surrounding 
residential character.  

The tank will be approximately 3m in 
height, positioned behind the main 
building on the site and setback a 
minimum of 3.5m from the western 
boundary. The tank will not be visually 
prominent from any public vantage 
points. 

Why would Council encourage the sale of 
more diesel when governments around 
the world are banning its production? 

This is not a relevant planning 
consideration. Sale of diesel is not 
prohibited under Federal and State 
legislation.  

There is the potential for theft and 
vandalism of pipes/fittings and diesel from 
the tank. 

Casual surveillance of the tank is 
available during operation and video 
surveillance available outside these 
hours. 

(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and will not adversely 
impact on the wider public interest. 
 
Ecologically Sustainable Development and Precautionary Principle 
Ecologically sustainable development requires the effective integration of economic 
and environmental considerations in decision-making processes. 
The four principles of ecologically sustainable development are: 
 

 the precautionary principle,  

 intergenerational equity,  

 conservation of biological diversity and ecological integrity,  

 improved valuation, pricing and incentive mechanisms. 
 
The principles of ESD require that a balance needs to be struck between the man-
made development and the natural environment. Based on the assessment provided 
in the report and with recommended conditions of consent, it is considered an 
appropriate balance has been struck. 
 
Climate change 
The proposal is not considered to be vulnerable to any risks associated with climate 
change. 
 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Section 64 charges will not be required as there is no extra demand on the water 
or sewer supply network. 

 Development contributions will not be required under Section 7.11 because no 
residential components are proposed. 

 Development contributions will not be required under section 7.12 as the cost of 
work is less than $100,000. 

 
 
5. CONCLUSION AND STATEMENT OF REASON 
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The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have 
been recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
Attachments 
 
1⇩ .  DA2020 - 1064.1 Recommended Conditions 
2⇩ .  DA2020 - 1064.1 Plans  

 

DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10329_1.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10329_2.PDF
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Item: 07 
 
Subject: DA2020 - 457.1 MULTI-DWELLING HOUSING AND STRATA 

SUBDIVISION AT LOT 14 DP 1219811, NO 91 THE RUINS WAY, 
PORT MACQUARIE 

Report Author: Development Assessment Planner, Fiona Tierney 
 

 
 

Applicant: B R Development Consulting 

Owner: Hibbards Pty Ltd 

Estimated Cost: $4,200,000 

Parcel no: 65359 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 

 
 

RECOMMENDATION 

That the Development Assessment Panel recommend to Council that DA 2020 - 
457 for a Multi Dwelling Housing and Strata Subdivision at Lot 14, DP 1219811, 
No. 91 The Ruins Way, Port Macquarie, be determined by granting consent 
subject to the recommended conditions. 

 

Executive Summary 
 

This report considers a development application for a multi-dwelling housing and 
strata subdivision at the subject site and provides an updated assessment of the 
application in accordance with the Environmental Planning and Assessment Act 
1979. 
 
The application was previously reported to the Development Assessment Panel on 
25 November 2020 where a consensus could not be reached. The application was 
further reported to Council on 9 December 2020 with the following recommendation: 

 ‘That the recommendation not be adopted because the proposal is for an infill 
development comprising a cluster of 16 two - storey dwellings within an 
environmentally sensitive low density residential area. The adjacent area comprises 
predominantly single storey dwellings in a garden setting with landscaped private 
rear yards, all substantially complying with the current DCP minimum 4m rear 
setback controls. Particular concerns are: 

 
1. The majority of the proposed 2 storey dwellings do not comply with the DCP 

4m rear setback control, as detailed in the assessment report. Bldgs 10 and 

11 are particularly deficient having rear setbacks of approximately 1.57m 

along which they have alfresco areas and living rooms. Similarly, non-

complying setbacks are for Bldg 13 = 1.925m, Bldg 14=1.70m and Bldg 15 = 

1.67m. The majority of the new buildings have maximum setbacks of 3m. This 
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has generated submissions regarding loss of amenity, loss of privacy and 

concerns about the incompatibility of this proposal with the existing 

neighbourhood, which have merit. 

2. The non-complying setbacks results in the inability to incorporate satisfactory 

rear yard areas with complimentary landscaping that is consistent with the 

existing neighbourhood character. As such it does not reasonably satisfy the 

DCP Cl 3.2.2.4 Objectives in regard to the provision of usable areas and open 

space. 

3. Notwithstanding the compliance with the numerical density controls, 

nevertheless the retention of the designated koala trees T1 and T2 are at 

increased risk due to the close proximity of the main access way between 

these trees and over their root system. 

4. Considering the environmental sensitivity of this site, this proposal is 

considered an overdevelopment within this neighbourhood, which will not lead 

to a good planning outcome and is therefore not suitable for approval in its 

current presentation. 

5. If council wishes to allow substantially reduced setbacks and effectively 

abandon the DCP provisions, then this is a policy decision for Council bearing 

in mind that the public interest is well served by the consistent application of 

properly adopted DCP provisions. 

 

At the 9 December 2020 Council meeting Council subsequently resolved as follows: 

 

1. That DA 2020 - 457.1 for a Multi Dwelling Housing and Strata Subdivision at 
Lot 14, DP 1219811, No. 91 The Ruins Way, Port Macquarie, be deferred to 
enable the applicant to amended the proposal and respond to all the issues 
raised by the members of the Development Assessment Panel on 25 
November 2020, and the issues raised by members of the community. 
 

2.  That Council request the General Manager to facilitate an on-site inspection 
and briefing for Councillors on the issues once the additional information has 
been received from the applicant and assessed by staff. 

 

In accordance with the above resolution, the applicant has submitted a response to 

the items raised (Attachment 4), revised plans providing for increased setbacks 

(Attachment 2), and further justification for tree retention, and removal of dead tree 

supported (on adjoining lot) by an amended arborist report (Attachment 5).  

 

Following re-exhibition of the amended application and information, six (6) 
submissions were received.  The issues raised are addressed later in the report. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact.  
 
This report recommends that based on the amended details and additional 
information provided, that the development application can be approved subject to 
the attached conditions in (Attachment 1). 
 
 
1. BACKGROUND 
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Existing Sites Features and Surrounding Development 
 
The site has an area of 7489m2. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 

 
The existing subdivision pattern and location of existing development within the 
locality is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the proposal include the following: 
 

 Construction of 16 x 3 bedroom dwellings and associated earthworks, driveways 
and parking. 

 Strata Subdivision. 

 Retention of Tallowwoods on site under the Koala Plan of Management. 
 
Refer to Attachment 2 at the end of this report for plans of the proposed 
development. 
 
Application Chronology 
 

 11 June 2020 - Application lodged. 

 19 June 2020 to 2 July 2020 - Neighbour notification. 

 16 June 2020 - Additional information requested from Applicant in relation to 
stormwater. 

 12 August 2020 - Additional information requested increased setbacks 

 19 October 2020 - amended plans with increased setbacks to units 14,15 & 16 

 2 November 2020 - Additional information amended plans submitted stormwater. 

 25 November 2020 - Development Assessment Panel-consensus not reached 

 9 December 2020 - Ordinary council- applicant to revisit, amend, report back to 
DAP. 

 23 December 2020 - Revised plans received- Increased setbacks, retention of 
Lillipilli Hedge, further consideration of dead tree on adjoining property and root 
zones of retained trees 

 3 February 2021 to 16 February 2021- Neighbour re-notification 

 3 March 2021- Amended plans received- minor increase in setback U6 
 
3. STATUTORY ASSESSMENT 
 
Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which 
the development application relates. 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument 
 
State Environmental Planning Policy (Koala Habitat Protection) 2019 
  
Clause 5 - This SEPP applies to the Port Macquarie-Hastings Local Government 
Area. 
  
Clause 8 - The site is subject to an existing Koala Plan of Management (KPoM) and 
is less than 1 hectare in area. The subject KPoM is Koala Plan of Management 
DA1999 - 1155 Willandra Ave, Tallow Way and Wood Hill Gr, Port Macquarie - 40 
Lot Subdivision and Cluster Housing 33 Willandra Avenue PORT MACQUARIE.  
 
The Applicant has submitted an Arborist report (and a further revision to address the 
concerns raised through DAP in relation to the dead tree on the adjoining lot and to 
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revisit the suitability of the driveway placement (Attachment 5), to support the 
application for development of the site and the proposal has been assessed by 
Council’s Arborist and Ecologist.  
 
Conditions are included to ensure compliance with the approved KPoM including 
restrictions as to the user, site signage and fencing to be applied to support the long 
term retention and protection of the existing Tallowwoods on site. It is considered that 
the trees are a valuable part of the linkages throughout the precinct. Trees on the site 
are to be assessed regularly for maintenance by a qualified Arborist to ensure safety 
of occupants of the dwellings and so the trees are maintained in good condition. 
Footing/slab design shall support maintenance and protection of trees. 
 
Appropriate consent conditions are recommended to ensure compliance with these 
requirements. 
 
The proposal does not contravene applicable requirements of the KPoM. No further 
investigations are required under this SEPP. 
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
Following an inspection of the site and a search of Council records, the subject land 
is not identified as being potentially contaminated and is suitable for the intended 
use.  
 
State Environmental Planning Policy (Infrastructure) 2007 
 
Clause 45 – Development in proximity to electricity infrastructure – referral to 
Essential Energy is not required having regard to any of the following triggers for 
referral: 

(a) the penetration of ground within 2m of an underground electricity power line or 
an electricity distribution pole or within 10m of any part of an electricity tower, 

(b) development carried out: 
(i) within or immediately adjacent to an easement for electricity purposes 

(whether or not the electricity infrastructure exists), or 
(ii) immediately adjacent to an electricity substation, or 
(iii) within 5m of an exposed overhead electricity power line, 

(c) installation of a swimming pool any part of which is: 
(i) within 30m of a structure supporting an overhead electricity transmission 

line, measured horizontally from the top of the pool to the bottom of the 
structure at ground level, or 

(ii) within 5m of an overhead electricity power line, measured vertically 
upwards from the top of the pool 

 
The development does not trigger any of the traffic generating development 
thresholds of Clause 104. Referral to the NSW Roads and Maritime Services (RMS) 
is not required. 
 
Based on the above, the proposed development is consistent with the relevant 
clauses in the SEPP. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX certificate has been submitted demonstrating that the proposal will comply 
with the requirements of the SEPP.  It is recommended that a condition be imposed 
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to ensure that the commitments are incorporated into the development and certified 
at Occupation Certificate stage. 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 

 Clause 2.2 - The subject site is zoned R1 General Residential.  

 Clause 2.3(1) and the R1 zone landuse table - The proposed development for 
multi dwelling housing is a permissible landuse with consent. 

 Clause 2.3(2) - The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community. 

o To provide for a variety of housing types and densities. 

o To enable other land uses that provide facilities or services to meet the day 

to day needs of residents. 

1. The proposal is consistent with the zone objectives having regard to the 
development providing for a variety of housing types and densities in the locality and 
contribute to meeting the housing needs of the community. 

 Clause 4.1(4) - The minimum subdivision lot size does not apply to the 
registration of a strata plan of subdivision. 

 Clause 4.3 - The maximum overall height of the buildings above ground level 
(existing) is 7m which complies with the standard height limit of 8.5m applying 
to the site. 

 Clause 4.4 - The site has a land area of 7481.15m2. There are 16 dwellings 
proposed with a total gross floor area (GFA) of approximately 3,248m2. The 
floor space ratio of the proposal is 0.43:1.0 which complies with the maximum 
0.65:1 floor space ratio applying to the site. 

 Clause 5.10 - The site does not contain or adjoin any known heritage items or 
sites of significance. 

 Clause 7.13 - Satisfactory arrangements are in place for provision of essential 
services including water supply, electricity supply, sewer infrastructure, 
stormwater drainage and suitable road access to service the development. 
Provision of electricity will be subject to obtaining satisfactory arrangements 
certification prior to the issue of a Strata Certificate as recommended by a 
condition of consent. 

 
(ii) Any draft instruments that apply to the site or are on exhibition 
 
No draft instruments apply to the site. 
 
(iii) Any Development Control Plan in force 
 
Port Macquarie-Hastings Development Control Plan 2013: 
 

DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

3.2.2.1 Ancillary development: 
• 4.8m max. height 
• Single storey 
• 60m2 max. area 
• 100m2 for lots >900m2 
• 24-degree max. roof pitch 

Water tanks have been 
suitability located on-
site for each dwelling. 

Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

• Not located in front setback 

3.2.2.2 Articulation zone No elements within the 
articulation zone. 

N/A 

Front setback (Residential not 
R5 zone): 
• Min. 4.5m local road 

Front building line 
setback requirements 
are complied with. 
Minimum 4.5m setback 
to The Ruins Way for 
Units 1. Minor variation 
to Unit 16 to 4.05m to 
south western corner 
increasing to .All other 
units face the internal 
driveway. 

No- minor 
variation that 
meets the 
objectives 
given the 
angled 
setback. 

3.2.2.3 Garage 5.5m min. and 1m 
behind front façade. 
Garage door recessed behind 
building line or 
eaves/overhangs provided 

Garage door setback 
requirements are 
complied with. Garages 
face internal driveways 
and are located behind 
the front facade. 

Yes 
 

6m max. width of garage 
door/s and 50% max. width of 
building 

N/A garages face 
internal  

N/A 

Driveway crossover 1/3 max. 
of site frontage and max. 5.0m 
width 

Main common driveway 
crossing width 
requirements are 
complied with. 

Yes 

3.2.2.4 4m min. rear setback. 
Variation subject to site 
analysis and provision of 
private open space 

The site is irregular in 
shape so side and rear 
boundaries are atypical. 
However, it is 
considered that the rear 
setback is assumed to 
be on the eastern rear 
of the lot. This setback 
relates to Units 6 to 10 
proposed along the rear 
eastern boundary.  
 
The minimum setbacks 
are as follows: 
Unit 6 = 3.5 Min.            
(increased from 2.6m) 
setback 
Unit 7 = 4 Min.  
(Increased from 3m) 
setback 
Unit 8 = 4m Min.  
(Increased from 3m) 

Generally, 
yes. Except 
units 6 and 10 
No* see 
further 
discussion 
below this 
table 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

Unit 9 = 4m Min.  
(Increase from 3m) 
Unit 10 = 2m Min and 
increased to 4m North. 
Unit 11= 4m Min. 

3.2.2.5 Side setbacks: 
• Ground floor = min. 0.9m 
• First floors & above = min. 

3m setback or where it can 
be demonstrated that 
overshadowing not adverse 
= 0.9m min. 

• Building wall set in and out 
every 12m by 0.5m 

The side boundaries 
which are considered to 
side boundaries are all 
boundaries other that 
the east rear and west 
front boundary. 
 
The ground floor side 
setbacks are as follows: 
 
Units 1, 2 and 3 = 3m 
south side setback. 
Unit 4 = 9.43m south 
side setback. 
Units 5 & 6 = 4m south 
side setback. 
Unit 10 = 2.0m east side 
setback. 
Unit 11 = 4m north side 
setback. 
Unit 13 = 1.05m west 
side setback. 
Unit 14 =2.725m north 
side setback. 
Unit 15 = 3.67m Min 
setback (Increased 
from1.67m) north side 
setback. 
Unit 16 = 4.995m Min 
Setback (Increased 
from 2.9m) north side 
setback. 
 
The first floor side 
setbacks are as follows: 
 
Units 1, 2 and 3 = 
4.39m south side 
setback. 
Unit 4 = 10m south side 
setback. 
Units 5 & 6 = 5m south 
side setback. 
Unit 10 = 5.39m  
(increased from 3.36m) 
north side setback. 

Yes 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

Unit 11 = 5.395m 
(increased from 3.36m 
north side setback. 
Unit 13 = 1.05m west 
side setback. 
Unit 14 = 4.5m 
(Increased from 3.0m) 
north side setback. 
Unit 15 = 5.44m  
(increased from 3.0m) 
north side setback. 
Unit 16 = 6.765m 
(Increased 5.1m) north 
side setback. 
 
The first floor setbacks 
referred to above for 
Unit 13 has a setback 
less than 3m however it 
will not result in any 
adverse overshadowing 
impacts to the 
neighbouring properties 
and therefore comply 
with the minimum 
reduction down to 
1.05m setback which is 
permitted by DCP. 
Note: Rear setback to 
the east are addressed 
separately. 
 
The wall articulation of 
all dwellings is 
compliant and satisfies 
the objectives of the 
development provision.  

3.2.2.6 35m2 min. private open space 
area including a useable 4x4m 
min. area which has 5% max. 
grade 

Each occupancy 
contains various 
configurations of 35m² 
open space in one area 
including a useable 4m 
x 4m area in 
combination with 
alfresco. Significant 
additional common 
area/open space areas 
exist throughout the 
site. 

Yes 

3.2.2.7 Front fences: No* 
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

• If solid 1.2m max height 
and front setback 1.0m with 
landscaping 

• 3x3m min. splay for corner 
sites 

• Fences >1.2m to be 1.8m 
max. height for 50% or 
6.0m max. length of street 
frontage with 25% openings 

• 0.9x0.9m splays adjoining 
driveway entrances  

1.8m height colourbond 
fence proposed along 
front of Units 1 and 16 
which is contrary to the 
DCP provisions and 
KPoM. Landscaping 
proposed however in 
the front of the Unit 1 
front fence. 
 
Internal courtyard 
fencing proposed also. 

Condition 
recommended 
to require 
Units 1 and 16 
front fences to 
be compliant 
with the DCP 
and be lapped 
and capped 
timber 
construction. 
 3.2.2.8 Front fences and walls to have 

complimentary materials to 
context 
No chain wire, solid timber, 
masonry or solid steel front 
fences 

3.2.2.10 Privacy: 
• Direct views between living 

areas of adjacent dwellings 
screened when within 9m 
radius of any part of window 
of adjacent dwelling and 
within 12m of private open 
space areas of adjacent 
dwellings. ie. 1.8m fence or 
privacy screening which 
has 25% max. openings 
and is permanently fixed 

• Privacy screen required if 
floor level > 1m height, 
window side/rear setback 
(other than bedroom) is 
less than 3m and sill height 
less than 1.5m  

• Privacy screens provided 
to balconies/verandahs etc 
which have <3m side/rear 
setback and floor level 
height >1m 

The development will 
not compromise privacy 
in the area due to a 
combination of building 
design, setbacks and 
fencing. In particular 
primary living spaces 
are located at ground 
floor level. 
 
Sill heights are 1.4m for 
the upper rooms 
consisting of bedrooms 
and multipurpose rooms 
which meets the 
objectives. The MPRs in 
particular are not 
considered to be a main 
living area, or the 
principal area of private 
open space for the 
purpose of considering 
the DCP privacy 
provisions. 
The applicant has also 
agreed to retain the 
majority of the existing 
Lilipilli hedge on site to 
provide a landscape 
buffer between the 
existing and proposed 
residential 
development. A 300mm 

Yes  
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DCP 2013: Dwellings, Dual occupancies, Dwelling houses, Multi dwelling 
houses & Ancillary development  

 Requirements Proposed Complies 

privacy screen on top of 
the existing fence for 
units 5 & 6 is now 
proposed. 

 

DCP 2013: General Provisions 

 Requirements Proposed Complies 

2.7.2.2 Design addresses generic principles 
of Crime Prevention Through 
Environmental Design guideline 

No concealment or 
entrapment areas 
proposed. Adequate 
casual surveillance 
available. 

Yes 

2.3.3.1 Cut and fill 1.0m max. 1m outside the 
perimeter of the external building 
walls 

Cut and fill <1.0m 
change 1m outside 
the perimeter of the 
external building walls 

Yes 

2.3.3.2 1m max. height retaining walls along 
road frontage 

None proposed N/A 

Any retaining wall >1.0 in height to be 
certified by structure engineer 

No retaining wall likely 
>1m. 

Yes 

Combination of retaining wall and 
front fence height max 1.8m, max 
length 6.0m or 30% of frontage, fence 
component 25% transparent, and 
splay at corners and adjacent to 
driveway 

 N/A 

2.3.3.8 Removal of hollow bearing trees  No trees proposed to 
be removed. Note: 
dead tree on adjoining 
property to be 
removed. 

N/A 

2.6.3.1 Tree removal (3m or higher with 
100m diameter trunk at 1m above 
ground level and 3m from external 
wall of existing dwelling) 

No trees proposed to 
be removed 

N/A 

2.4.3 Bushfire risk, Acid sulphate soils, 
Flooding, Contamination, Airspace 
protection, Noise and Stormwater 

Refer to main body of 
report. 

 

2.5.3.2 New accesses not permitted from 
arterial or distributor roads 

No new access 
proposed to arterial or 
distributor road.  

N/A 

Driveway crossing/s minimal in 
number and width including 
maximising street parking 

New common 
driveway crossing is 
minimal in width. 

Yes 

2.5.3.3 Parking in accordance with Table 
2.5.1. 
Multi dwelling 
1 space per 1 & 2 bedroom 
occupancies 

Proposal involves 16 
x4 bedroom units (The 
MPRs are considered 
to be bedrooms). 
Therefore, 16 x 1.5 

Yes 
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DCP 2013: General Provisions 

 Requirements Proposed Complies 

1.5 spaces per 3+ bedroom 
occupancies 
0.25 spaces per occupancy for visitor 
parking. 

space = 24 + 16 x 
0.25 = 4 visitor spaces 
= 28 spaces in total 
required. The 
development 
proposes a double 
garage for each unit 
(32 spaces). 7 visitor 
parking spaces are 
available throughout 
the site on common 
property. 

2.5.3.11 Developer contributions Contributions apply - 
refer to ET calc and 
NOP. 

Yes 

2.5.3.12 
and 
2.5.3.13 

Landscaping of parking areas  Suitable landscaping 
proposed around 
driveway/parking 
locations. 

Yes 

2.5.3.14 Sealed driveway surfaces unless 
justified 

Sealed driveway 
areas proposed. 

Yes 

2.5.3.15 
and 
2.5.3.16 

Driveway grades first 6m or ‘parking 
area’ shall be 5% grade with 
transitions of 2m length 

Driveway grade 
crossing the road 
reserve to access the 
common driveway 
proposed is capable 
of satisfying Council 
standard driveway 
crossover 
requirements. 
Condition 
recommended for 
section 138 Roads Act 
permit.  

Yes 

2.5.3.17 Parking areas to be designed to 
avoid concentrations of water runoff 
on the surface. 

Stormwater drainage 
is capable of being 
managed as part of 
plumbing construction. 

Yes 

 
 
*DCP Variation to 4m rear setback provision 
The proposal includes Units 6 and 10 proposed at the rear setback distances 
specified in the above table. The rear setbacks proposed are proposed within the 4m 
setback Development Provision. A screenshot of the amended proposed site layout 
is identified below. 
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The relevant objectives are: 
 
3.2.2.4 Objective 
To allow adequate natural light and ventilation between dwellings/buildings and to 
private open space areas. To provide usable yard areas and open space. 
 
Comments: Having regard for the development provisions and relevant objectives, 
the variation to the rear setback provision is considered acceptable for the following 
reasons: 
 

 The applicant has proposed a total of 16 units at a density consistent with 
accepted density within a low Density Residential Development area at a rate 
of 1 dwelling per 468m2.(note minimum lot size is 450m2 ). 

 The site is an atypical in configuration (being a large L shaped site with 
generally rear yard setbacks to adjoining properties) and therefore it is 
considered that there is scope for consideration of rear and side setbacks on 
merit if there is not adverse privacy or overshadowing impacts to neighbouring 
properties. 

 The site is somewhat constrained by the presence of significant and large 
Tallowwoods that are the subject of a Koala Plan of Management. The 
applicant has placed the dwellings to allow for buffer areas around these trees 
to allow the retention of these trees. In facilitating this retention this has 
resulted in dwellings being clustered in closer proximity to the other dwellings 
on the site and adjoining dwellings.  

 Unit 6 has been increased to a minimum 3.5m rear setback to the eastern 
boundary and 4m setback to the dwelling’s effective rear yard. The upper floor 
level has limited windows facing towards the east. The existing rear setbacks of 
the neighbouring dwellings to the east and south-east are setback greater than 
4m from the common boundary. 

 Units 7, 8 and 9 have been amended from the original proposal to be a 
compliant minimum 4m rear setback to the eastern boundary. The upper floor 
level is set in further than the ground floor level at approximately 5m setback 
and has limited windows facing towards the east. Dwellings adjoin properties in 
Wood Hill Grove which were part of the first stage of subdivision of a larger 
block that contained the subject property. The adjoining dwellings are set back 
from the rear fence. The pool area is located at the front of the site. 
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 Unit 10 is a corner site and has a minimum 4m rear setback to the Northern 
boundary and 2m to the east. The upper floor level has limited windows facing 
towards the east. The existing neighbouring dwelling to the east has its primary 
private open space located adjacent to the vehicle turnaround area near Unit 
10. 

 All dwellings have compliant areas of private open space provision. 

 Discussions have also been held with the Applicant to consider any possible 
increase in setbacks or reduction in unit numbers given the concerns raised by 
adjoining owners. Increases of 0.5m were provided to unit 6 and amended 
plans submitted. Given the minor nature of these increases, the application was 
not further notified. 

 The applicant has also agreed to retain the existing Lillipilli hedge where 
possible and placing a covenant on the strata management plan to retain the 
hedges in perpetuity. 

 
Based on the above assessment, the variations proposed to the provision of the DCP 
are considered acceptable and the relevant objectives have been satisfied. 
Cumulatively, the variations do not amount to an adverse impact or a significance 
that would justify refusal of the application. 
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4 

 
No planning agreement has been offered or entered into relating to the site. 
 
(iv) Any matters prescribed by the Regulations 
 
Nil 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality 

 
Context and setting 

 The site has a general westerly street frontage orientation to The Ruins Way. 

 Adjoining the site to the east and west are single dwellings of various densities.  

 The proposal will not have any significant adverse impacts to existing adjoining 
properties and satisfactorily addresses the public domain. 

 The proposal will result in a change of character with a different clustering of 
dwellings balanced with large open space areas to accommodate the 
significant trees on site. There is however a variety of housing densities and 
styles that include densities not dissimilar to this proposal in the immediate 
locality. This is considered to be an acceptable physical and visual impact 
change given the proposal satisfactorily addresses the planning controls 
applying to the site. The proposal has acceptable setback requirements, is 
within the building height limit and is below the maximum floor space ratio. 
There are also no precinct specific local character controls applying to the 
subject locality. 

 The proposal is considered to be compatible with other residential development 
in the locality and adequately addresses planning controls for the area. 

 There are no adverse impacts on existing view sharing. 

 There are no adverse overshadowing impacts. The proposal does not prevent 
adjoining properties from receiving 3 hours of sunlight to private open space and 
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primary living areas on 21 June. The applicant has provided shadow diagrams 
to support their application that demonstrates the orientation and placement of 
the dwellings will allow satisfactory solar access to adjoin dwellings and north 
facing areas for solar access to the subject dwellings. 

 
Roads 
The site has road frontage to The Ruins Way, Port Macquarie. Adjacent to the site, 
The Ruins Way is a sealed public road under the care and control of Council.  The 
Ruins Way is a Collector road with a carriageway width of 7m within a 20m road 
reserve. Immediately adjacent to the site, there is a swale drain with no kerb and 
gutter or footpath. SE profile kerb and gutter is present along western side of The 
Ruins Way, however, the kerb and gutter on the eastern side of the road ceases 
outside the neighbouring property to the north of the site (89 The Ruins Way).  
 
There currently plans within Council to upgrade this section of The Ruins Way to a 
Collector Road standard (including the construction of kerb and gutter). However, the 
development consent has been conditioned so that the developer is responsible for 
the upgrade of their immediate frontage (in accordance with Council’s future plans) 
should this development proceed prior to Council’s planned works. 
 
Traffic and Transport 
The site is currently approved for residential use permitted to generate 9 daily trips. 
This development proposes to generate approximately 144 daily trips. However, 
once the upgrade works of The Ruins Way to Collector Road standard are complete, 
the addition in traffic associated with the development is unlikely to have any adverse 
impacts to the existing road network within the immediate locality. 
 
Site Frontage and Access 
Vehicle access to the site is proposed though an individual driveway with direct 
frontage to The Ruins Way, being a Council-owned public road. Access shall comply 
with Council AUSPEC and Australian Standards, and conditions have been imposed 
to reflect these requirements.   

 

Due to the type and size of development, additional works are required to include: 

 kerb and gutter along the full road frontage; and 

 concrete footpath paving (minimum 1.2m wide) along the full frontage 
 
Parking and Manoeuvring 
A total of 32 parking spaces have been provided on-site within garages with an 
additional 7 visitor parking spaces provided within the driveway. Parking and 
driveway widths on site can comply with relevant Australian Standards (AS 2890) 
and conditions have been imposed to reflect these requirements.   
 
Due to the type of development, car park circulation is required to enable vehicles to 
enter and exit the site in a forward manner. Site plans show adequate area is 
available and conditions have been imposed to reflect these requirements.   
Appropriate consent conditions are recommended to address these requirements. 
 
Water Supply  
Council records indicate that the site is fronted by a 200mm PVC water main on the 
same side of The Ruins Way. 
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Final water service sizing will need to be determined by a hydraulic consultant to suit 
the domestic and commercial components of the development, as well as fire service 
and backflow protection requirements in accordance with AS 2419. 

Each proposed dwelling will need to be separately metered for water, meters may be 
either located at the road frontage or internally with a master meter at the boundary. 
All design & works shall be in accordance with Council’s adopted AUSPEC 
Specifications. 
 
Detailed plans will be required to be submitted for assessment with the Section 68 
application. 
 
Sewer  
Council records indicate that the site is serviced for sewer by a main which runs 
outside the eastern boundary of the development lot. Due to the scale of the 
development and the increased load on sewer infrastructure, it is necessary to 
discharge all sewage to an existing manhole. 
  
Any works-in-kind (WIK) agreement will need to be negotiated with Council’s 
contributions section and will only be considered on the basis of material public 
benefit (i.e. cost difference between private sewer infrastructure required to service 
development and cost to install pipe work to Aus-Spec sewer main standard). The 
DA may be conditioned and approved regardless of whether a WIK has been 
executed. 
 
Detailed plans will be required to be submitted for assessment with the Section 68 
application. 
 
Stormwater 
The site naturally grades towards both its southwest and southeast corners, with a 
ridge down the middle. Stormwater discharge from the natural site and development 
shall be managed in accordance with this natural topography and is required to be 
discharged to the existing points of discharge in those locations: 
 

 Discharge to the southwest corner of the site shall be connected to the 
existing piped stormwater drainage system at the site’s frontage to The Ruins 
Way. 

 Discharge to the southeast corner of the site shall be directed to the existing 
interallotment drainage system at this location. 

 
The stormwater drainage plan submitted in support of the proposed development 
indicates that stormwater is planned to be disposed via the above means. 
Furthermore, the stormwater plan submitted includes the provision of on-site 
stormwater detention facilities designed generally in accordance with Council’s 
AUSPEC Requirements. These facilities will function to ensure that the development 
results in no detrimental impacts on downstream development and drainage systems 
by limiting the rate of discharge of stormwater to the lesser of; pre development flow 
rates (i.e. no increase as a result of the development), OR the available capacity of 
the existing points of discharge from the site (to ensure that any existing downstream 
capacity issues are improved and not worsened as a result of the development). The 
stormwater drainage plan submitted in support of the DA proposal conceptually 
demonstrates compliance with the above.  
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A detailed site stormwater management plan will be required to be submitted for 
assessment with the Section 68 application and prior to the issue of a Construction 
Certificate. 
 
In accordance with Councils AUSPEC requirements, the following must be 
incorporated into the stormwater drainage plan: 
 

 On site stormwater detention facilities 

 Water quality controls.  
 
Appropriate consent conditions are recommended to address these requirements. 
 
Other Utilities  
Telecommunication and electricity services are available to the site. Evidence of 
satisfactory arrangements with the relevant utility authorities for provision to each 
proposed lot will be required prior to Strata Certificate approval. 
 
Heritage  
No known items of Aboriginal or European heritage significance exist on the property. 
No adverse impacts anticipated. The site is in a residential context and considered to 
be disturbed land. 
 
Other Land Resources  
The site is within an established urban context and will not sterilise any significant 
mineral or agricultural resource. 
 
Water Cycle 
The proposed development will not have any significant adverse impacts on water 
resources and the water cycle. 
 
Soils  
The proposed development will not have any significant adverse impacts on soils in 
terms of quality, erosion, stability and/or productivity subject to a standard condition 
requiring erosion and sediment controls to be in place prior to and during construction. 
 
Air and Microclimate  
The construction and/or operations of the proposed development will not result in any 
significant adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Flora and Fauna  
Construction of the proposed development will not require any removal/clearing of any 
native vegetation and therefore does not trigger the biodiversity offsets scheme. Part 
7 of the Biodiversity Conservation Act 2016 is considered to be satisfied. The trees on 
site have been assessed for their suitability for retention within an urban environment 
and appropriate setbacks and recommended conditions have been imposed to suitably 
manage and maintain the trees. It is considered a whole of site tree management plan 
will provide a more suitable outcome than a site under a Torrens subdivision. 
The existing dead tree on 97 The Ruins Way has been identified for removal. A 
condition is recommended to require its removal prior to construction commencing. 
 
Waste  
Satisfactory arrangements are in place for proposed storage and collection of waste 
and recyclables. No adverse impacts anticipated. Sufficient bin collection area 
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available on street and strata subdivision is proposed. Standard precautionary site 
management condition recommended. 
 
Energy  
The proposal includes measures to address energy efficiency and will be required to 
comply with the requirements of BASIX. 
 
Noise and Vibration  
The construction and/or operations of the proposed development will not result in any 
significant adverse impacts on the existing air quality or result in any pollution. 
Standard precautionary site management condition recommended. 
 
Bushfire 
The site is identified as being bushfire prone. 
 
In accordance with Section 100B - Rural Fires Act 1997 - The application proposes 
subdivision of bush fire prone land that could lawfully be used for residential 
purposes. As a result, the applicant has submitted a bushfire report prepared by a 
Certified Consultant. The report was forwarded to the NSW Rural Fire Service who 
have since issued a Bushfire Safety Authority subject to condition, which will be 
incorporated into the consent. 
 
Safety, Security and Crime Prevention  
The proposed development will be unlikely to create any concealment/entrapment 
areas or crime spots that would result in any identifiable loss of safety or reduction of 
security in the immediate area. The increase in housing density will improve natural 
surveillance within the locality and openings from each dwelling overlook common and 
private areas. 
 
Social Impacts in the Locality  
Given the nature of the proposed development and its location the proposal is not 
considered to have any significant adverse social impacts. 
 
Economic Impact in the Locality  
The proposal is not considered to have any significant adverse economic impacts on 
the locality. A likely positive impact is that the development will maintain employment 
in the construction industry, which will lead to flow impacts such as expenditure in the 
area. 
 
Site Design and Internal Design  
The proposed development (as amended) design satisfactorily responds to the site 
attributes and will fit into the locality. No adverse impacts likely. 
 
Construction  
Construction impacts are considered capable of being managed, standard 
construction and site management conditions have been recommended.  
 
Cumulative Impacts 
The proposed development is not considered to have any significant adverse 
cumulative impacts on the natural or built environment or the social and economic 
attributes of the locality. 
 
(c) The suitability of the site for the development 
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The proposal will fit into the locality and the site attributes are conducive to the 
proposed development. 
 
(d) Any submissions made in accordance with this Act or the Regulations 
 
6 additional (further to the original 33 submissions) written submissions were 
received following re-exhibition of the amended application. Copies of the written 
submissions have been provided separately to members of the DAP. 
 
Key issues raised in the submissions received and comments are provided as 
follows: 
 

Submission Issue/Summary Planning Comment/Response 

Development is out of 
character with predominantly 
single storey precinct 

The development is located within an R1 
General residential area which permits building 
heights up to 8.5m. The dwellings are proposed 
at a height of approximately 7 metres to the 
topmost roof heights with the upper level 
footprint setback from the ground floor level 
footprint. There are also a number of 2 storey 
dwellings within the immediate locality and the 
proposal is considered to be sufficiently 
compatible with the permissible desired future 
character of the area. The planning controls 
envisage housing choice as a mix of one to two 
storey and a few dual occupancies and 
townhouses. The proposal is considered to 
provide a variety of housing choice is desired to 
meet the needs of the community and provide a 
variety of affordable housing options in a 
growth area experiencing supply pressures for 
both rental and sale markets.  

Reduced light and sunlight to 
neighbouring properties 

The site is oriented north-south with second 
storey elements being generally less than 50% 
of the ground floor building footprint. This has 
resulted in a design that has been sensitive to 
potential for any overshadowing of dwellings on 
adjoining lots. The minimum standards for 
overshadowing at midwinter are satisfied to not 
warrant refusal of the application. 

Loss of privacy to neighbouring 
properties 

No upper decks are proposed for any of the 
dwellings and rear facing windows are 
proposed at 1.4m floor to sill height that 
restricts casual overlooking in normal use of the 
room as either a bedroom or MPR. The primary 
living areas are all located on the ground floor 
level. 

Houses located too close to 
fence lines 

Houses have been designed to provide larger 
areas within the central areas of the site to 
retain the existing significant trees. The 
Applicant has increased the side/rear setbacks 
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Submission Issue/Summary Planning Comment/Response 

in the amended plans for units 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15 & 16. Setbacks are addressed 
earlier in this report. 

Impacts on wildlife The site is located in a general residential zone 
that has been the subject of a number of 
reports from the initial rezoning of the original 
subdivision.  The development proposes to 
retain the significant trees on the site which will 
in turn retain significant open space areas for 
wildlife not dissimilar to surrounding residential 
development and densities. 

Traffic congestion Council’s Traffic Engineer has reviewed the 
proposal and advised that following the 
upgrade works being completed to The Ruins 
Way that the immediate local road network will 
be suitable to cater for the increased demand. 
Broader scale traffic concerns raised are not 
the subject of this application and would need 
to be addressed in larger view traffic planning 
for the region. Refusal of the application on 
these grounds is not justified. 

Noise pollution The proposed site is zoned for use as a 
residential development. Whilst it is expected 
that there will be increased noise and activity 
associated with normal use of the site, the use 
is a reasonable utilisation of the site. The 
consent authority can only consider the use of 
the buildings and has no control over who 
occupies them. A standard condition has been 
recommended preventing the use of the 
dwellings for short-term holiday accommodation 
without subsequent development consent. 

Development not permitted in 
R1 zone - density too high 

Some perception has existed in the community 
that the use is not permissible. The site is 
zoned R1 General Residential and multi-
dwelling housing is a permissible landuse within 
the zoning. The objectives of this zone are 
particularly noted to encourage and allow for a 
variety of housing types and densities. 

It has also been identified during assessment of 
the application that the permissible vacant 
subdivision lot size for standalone subdivision 
within an R1 is 450m2 which in comparison to 
the density proposed for this development is 1 
dwelling per 468m2. The floor space ratio of the 
proposal is 0.43:1.0 which complies with the 
maximum 0.65:1 floor space ratio applying to 
the site. The proposal is not considered an 
overdevelopment of the site. 
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Submission Issue/Summary Planning Comment/Response 

Light pollution to neighbouring 
properties 

Normal residential lighting is anticipated to be 
installed. No undue or unreasonable impacts 
are expected. 

Developers had originally 
designated area as golf course 

The site has been zoned for General residential 
use for a considerable amount of time. A golf 
course may have been conceptual in nature but 
no consent has been sought for such a 
development. Given the size of the allotment it 
is not reasonable to anticipate a continued 
concept or use as a golf course. 

Damage to trees - Arborist 
report inadequate 

The Arborist report has been reviewed by 
Council’s Arborist and ecologist who have 
considered the content and provided additional 
conditions that will be required to be satisfied, 
including a tree management plan and 
restrictions as to user within the 88B restrictions 
attached to the properties.  

Additional review has been conducted by 
Council’s arborist and additional condition 
modification has occurred. There is an existing 
compacted access road that runs between the 
trees on the same alignment as the proposed 
internal road. Pervious materials are to be used 
for the internal road to enable water penetration 
to the root systems. Root mapping should occur 
to identify location and footing/ slab design shall 
be  designed in consultation with the arborist to 
minimise impact on trees on and adjoining the 
site. 

4m setback not complied unit 14 
and 15, Unit 13 only 1005mm. 

Unit 6 should have 4m setback 
to southern fence line. 

The 4m setback is the required setback to rear 
boundaries designed to allow light and 
ventilation. Side setbacks are permitted at 
900mm. The subject dwellings technically have 
side setbacks only. The applicant has 
increased setbacks to provide additional 
setbacks that better address the balance 
between a side and rear boundary and with 
consideration of the angled boundary and open 
spaces areas meets the objectives to enable 
adequate light and ventilation between 
buildings. The 1005mm for Lot 13 setback is a 
side setback adjoining neighbouring 
outbuildings along the rear adjoining boundary. 
Considerable open space areas exist which 
limits impacts and enable preservation of the 
leafy outlook and significant trees. 

Unit 6 has been amended to have its rear year 
side setback of 4m to the Southern boundary. 

Fence height 2.1m Fence The fence can be limited to 1.8m if that is 
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Submission Issue/Summary Planning Comment/Response 

should be timber. desired. Fence will be required to be lapped 
and capped timber fencing as per KPOM 

Lilli Pilli Hedge to be retained Applicant has now agreed to retain hedge 
where possible. 

 
(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and will not adversely 
impact on the wider public interest. 
 
Ecologically Sustainable Development and Precautionary Principle 
Ecologically sustainable development requires the effective integration of economic 
and environmental considerations in decision-making processes. 
The four principles of ecologically sustainable development are: 
 

 the precautionary principle,  

 intergenerational equity,  

 conservation of biological diversity and ecological integrity,  

 improved valuation, pricing and incentive mechanisms. 
 
The principles of ESD require that a balance needs to be struck between the man-
made development and the need to retain the natural vegetation. Based on the 
assessment provided in the report and with recommended conditions of consent, it is 
considered an appropriate balance has been struck. 
 
Climate change 
The proposal is not considered to be vulnerable to any risks associated with climate 
change. 
 
4. DEVELOPMENT CONTRIBUTIONS APPLICABLE 
 

 Development contributions will be required towards augmentation of town water 
supply and sewerage system head works under Section 64 of the Local 
Government Act 1993. 

 

 Development contributions will be required in accordance with Section 7.11 of the 
Environmental Planning and Assessment Act 1979 towards roads, open space, 
community cultural services, emergency services and administration buildings. 

2.  

 A copy of the contributions estimate is provided as (Attachment 3). 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application and amendments made to the 
proposal. Where relevant, conditions have also been recommended to manage the 
impacts attributed to these issues. 
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The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the application be 
approved, subject to the recommended conditions of consent provided in the 
attachment section of this report. 
 
 
Attachments 
 
1⇩ .  DA2020 - 457.1 - Recommended Conditions 
2⇩ .  DA2020 - 457.1 DA Plans 
3⇩ .  DA2020 - 457.1 Contributions Estimate 
4⇩ .  DA2020 - 457.1  Applicant Response 
5⇩ .  DA2020 - 457.1 Revised Arborist Report  

 

DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10297_1.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10297_2.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10297_3.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10297_4.PDF
DAP_15042021_AGN_AT_files/DAP_15042021_AGN_AT_Attachment_10297_5.PDF
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