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Development Assessment 

Panel 

  

Business Paper 
 

date of meeting:  Thursday 19 August 2021 

location:  Via Skype 

time:  4:30pm 

  



 

 

Development Assessment Panel 
 

CHARTER 
 

 
 

1.0 OBJECTIVES 

 

To assist in managing Council's development assessment function by providing 
independent, transparent and expert determinations of development applications that 
fall outside of staff delegations. 

 

 

2.0 KEY FUNCTIONS 

 

 To review development application reports and conditions. The focus of the 
Panel’s review is to be on those issues raised in submissions received following 
exhibition of development applications; 

 To determine development applications where there are 3 or more unique 

submissions or where an application is outside of staff delegations; 

 To refer development applications to Council for determination where necessary; 

 To provide a forum for objectors and applicants to make submissions on 
applications before the Development Assessment Panel (DAP); 

 To maintain transparency in the determination of development applications. 

 

Delegated Authority of Panel 

 

Pursuant to Section 377 of the Local Government Act, 1993 delegation to: 

 Determine development applications under Part 4 of the Environmental 
Planning and Assessment Act 1979 having regard to the relevant environmental 
planning instruments, development control plans and Council policies. 

 Vary, modify or release restrictions as to use and/or covenants created by 
Section 88B instruments under the Conveyancing Act 1919 in relation to 
development applications for subdivisions being considered by the panel. 

 Determine Koala Plans of Management under State Environmental Planning 
Policy 44 - Koala Habitat Protection associated with development applications 
being considered by the Panel. 

 

Noting the trigger to escalate decision making to Council as highlighted in section 5.2. 

 

 

3.0 MEMBERSHIP 

 

3.1 Voting Members 

 



 

 

 Three (3) independent external members will be selected for each scheduled DAP 
meeting from an appointed pool of members. One of the independent external 
members to be the Chairperson. Independent members will be rostered onto 
meeting on a rotational basis where possible. 

 Group Manager Development Assessment (alternate - Director Development and 
Environment or Development Assessment Planning Coordinator). 

 

The independent external members shall have expertise in one or more of the following 
areas:  

planning, architecture, heritage, the environment, urban design, economics, traffic and 
transport, law, engineering, government and public administration. 

 

3.2 Non-Voting Members 
 

Not applicable. 
 

3.3 Obligations of members 
 

 Members must act faithfully and diligently and in accordance with this Charter. 

 Members must comply with Council's Code of Conduct. 

 Except as required to properly perform their duties, DAP members must not disclose 
any confidential information (as advised by Council) obtained in connection with the 
DAP functions. 

 Members will have read and be familiar with the documents and information 
provided by Council prior to attending a DAP meeting. 

 Members must act in accordance with Council's Workplace Health and Safety 
Policies and Procedures. 

 External members of the Panel are not authorised to speak to the media on behalf 
of Council. Council officers that are members of the Committee are bound by the 
existing operational delegations in relation to speaking to the media. 

 
3.4 Member Tenure 

 

The independent external members will be appointed for the term of Four (4) years or until 
such time as an expression of interest process to source Panel members is completed for 
the proceeding four (4) year term. 

 

3.5 Appointment of members 
 

 A pool of independent external members (including the Chair) shall be appointed by 
the Chief Executive Officer following an external Expression of Interest process. 
Previous Panel members are eligible to be reappointed on the Panel following this 
expression of interest process. 

 Independent members will be rostered on to Panel meetings on a rotational basis 
where possible to suit Panel member availability and Panel operational needs. 

 Staff members on the Panel shall be appointed by the Chief Executive Officer. 
 
 



 

 

4.0 TIMETABLE OF MEETINGS 

 

 The Development Assessment Panel will generally meet on the 1st and 3rd 
Thursday each month at 2.00pm at the Port Macquarie offices of Council. 

 Special Meetings of the Panel may be convened by the Director Development and 
Environment with three (3) days’ notice. 

 
 
5.0 MEETING PRACTICES 

 

5.1 Meeting Format 
 

 At all meetings of the Panel the Chairperson shall occupy the Chair and preside. 
The Chair will be responsible for keeping of order at meetings. 

 Meetings shall be open to the public. 

 The Panel will hear from an applicant and objectors or their representatives. 
Speakers are required to register to speak by close of business on the day prior to 
the Panel meeting. 

 The Panel shall have the discretion to ask the applicant and objectors questions 
relating to the proposal and their submission. There is no ‘right of reply’ for an 
objector or applicant. 

 Where there are a large number of persons making submissions with common 
interests, the Panel shall have the discretion to hear a representative of those 
persons rather than multiple persons with the same interest. 

 Council assessment staff will be available at Panel meetings to provide technical 
assessment advice and assistance to the Panel. 

 Where considered necessary, the Panel will conduct site inspections prior to the 
meeting. 

 
5.2 Decision Making 

 

 Decisions are to be made by consensus. Where consensus is not possible on any 
item, that item is to be referred to Council for a decision. 

 All development applications involving a proposed variation to a development 
standard greater than 10% under Clause 4.6 of the Local Environmental Plan will be 
considered by the Panel and recommendation made to the Council for a decision. 

 
5.3 Quorum 
 

Three (3) members must be present at a meeting to form a quorum. 

 

5.4 Chairperson and Deputy Chairperson 
 

Independent Chair (alternate - independent member). 
 
5.5 Secretariat 

 

 The Director Development and Environment is to be responsible for ensuring that 
the Panel has adequate secretariat support. The secretariat will ensure that the 



 

 

business paper and supporting papers are circulated at least three (3) days prior to 
each meeting. Minutes shall be appropriately approved and circulated to each 
member within three (3) weeks of a meeting being held. 

 The format of and the preparation and publishing of the Business Paper and 
Minutes shall be similar to the format for Ordinary Council Meetings. 

 

5.6 Recording of decisions 
 

Minutes will be limited to the recording of decisions only and how each member 
votes for each item before the Panel. 

 

 

6.0 CONVENING OF “OUTCOME SPECIFIC” WORKING GROUPS 

 

Not applicable. 
 
 
7.0 CONFIDENTIALITY AND CONFLICT OF INTEREST 

 

 Members of the Panel must comply with the applicable provisions of Council’s Code 
of Conduct. It is the personal responsibility of members to comply with the standards 
in the Code of Conduct and regularly review their personal circumstances with this 
in mind. 

 Panel members must declare any conflict of interest at the start of each meeting or 
before discussion of a relevant item or topic. Details of any conflicts of interest are to 

be appropriately minuted. Where members are deemed to have a real or perceived 
conflict of interest, it may be appropriate they be excused from deliberations on the 
issue where the conflict of interest may exist. A Panel meeting may be postponed 
where there is no quorum. 

 
 
8.0 LOBBYING 

 

All members and applicants are to adhere to Council’s Lobbying policy. Outside of 
scheduled Development Assessment Panel meetings, applicants, their representatives, 
Councillors, Council staff and the general public are not to lobby Panel members via 
meetings, telephone conversations, correspondence and the like. Adequate opportunity 
will be provided at Panel inspections or meetings for applicants, their representatives and 
the general public to make verbal submissions in relation to Business Paper items. 

 

 
9.0 CONDUCT AT MEETINGS 

 

All parties in attendance at a DAP meeting shall conduct themselves respectfully ie. not 
disrupt the conduct of the meeting, not interject, act courteously and with compassion and 



 

 

empathy and sensitivity and will not insult, denigrate or make defamatory or personal 
reflections on or impute improper motives to the DAP, Council staff or other members of 
the public. 
 

 



 

 

Development Assessment Panel 
 

ATTENDANCE REGISTER 
 
 

 
Member 

18/03/21 15/04/21 17/06/21 01/07/21   

David Crofts      

Michael Mason      

Chris Gee      

Tony McNamara      

Dan Croft 
(Group Manager Development Assessment) 

Grant Burge (acting) 

   



 

  

 
Key:  =  Present 
 A  =  Absent With Apology 
 X  =  Absent Without Apology 
 
 

Meeting Dates for 2021 
 

21/01/2021 Function Room 2:00pm 

11/02/2021 Committee Room 2:00pm 

25/02/2021 Committee Room 2:00pm 

18/03/2021 Committee Room 2:00pm 

1/04/2021 Function Room 2:00pm 

15/04/2021 Function Room 2:00pm 

6/05/2021 Function Room 2:00pm 

20/05/2021 Committee Room 2:00pm 

3/06/2021 Function Room 2:00pm 

17/06/2021 Function Room 2:00pm 

1/07/2021 Function Room 2:00pm 

15/07/2021 Function Room 2:00pm 

19/08/2021 Function Room 2:00pm 

2/09/2021 Function Room 2:00pm 

16/09/2021 Function Room 2:00pm 

7/10/2021 Function Room 2:00pm 

21/10/2021 Function Room 2:00pm 

4/11/2021 Committee Room 2:00pm 

18/11/2021 Committee Room 2:00pm 

2/12/2021 Function Room 2:00pm 

16/12/2021 Function Room 2:00pm 
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06 General Business 
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Item 01 

Item: 01 

Subject: ACKNOWLEDGEMENT OF COUNTRY 

 
"I acknowledge that we are gathered on Birpai Land. I pay respect to the Birpai 
Elders both past and present. I also extend that respect to all other Aboriginal 
and Torres Strait Islander people present." 
 
 

Item: 02 

Subject: APOLOGIES 

 
RECOMMENDATION 

That the apologies received be accepted. 
 
 

Item: 03 

Subject: CONFIRMATION OF PREVIOUS MINUTES 

RECOMMENDATION 

That the Minutes of the Development Assessment Panel Meeting held on 1 July 2021 
be confirmed. 



MINUTES 
Development Assessment Panel Meeting 

 01/07/2021 
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PRESENT 
 
Members:  
 
David Crofts (Independent Chair) 
Chris Gee (Independent Member) 
Tony McNamara (Independent Member) 
Acting Group Manager Development Assessment (Grant Burge) 
 
Other Attendees: 

Acting Development Engineering Coordinator (Jon Power) 
Development Assessment Planner (Clinton Tink) 
Development Assessment Planner (Fiona Tierney) 
Development Assessment Planner (Steven Ford) 
Building Surveyor (Kate Kennedy) 
 
 
 

The meeting opened at 2:00pm. 

 
 

01 ACKNOWLEDGEMENT OF COUNTRY 

The Acknowledgement of Country was delivered. 
 
 

02 APOLOGIES 

Nil. 
 
 

03 CONFIRMATION OF MINUTES  

CONSENSUS: 

That the Minutes of the Development Assessment Panel Meeting held on 17 June 2021 
be confirmed. 

 
 



MINUTES 
Development Assessment Panel Meeting 

 01/07/2021 
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04 DISCLOSURES OF INTEREST 
 

There were no disclosures of interest presented. 
 
 

05 DA2019 - 614.1 HOME BUSINESS AT LOT 5 DP 20579, NO.13 SWIFT 
STREET, PORT MACQUARIE 

Speakers: 
J Watson (Opposing the application) 
M Cockshutt (Applicant) 

 

CONSENSUS: 

That DA2019 - 614 for a Home Business at Lot 5, DP 20579, No. 13 Swift Street, Port 
Macquarie, be determined by granting consent subject to the recommended conditions 
and as amended below: 

“Consent be limited to 2 years and if operations continue in compliance with the 
development consent, Council remove the time limitation from the currency of the 
consent.” 

 
 
 

06 DA2021 - 325.1 SECONDARY DWELLING AT LOT 6 DP 229523, NO 131 
KENNEDY DRIVE, PORT MACQUARIE 

Speakers 
K Barlow (Opposing the application) 
J Collins (Applicant) 

 

CONSENSUS: 

That DA 2021 - 325.1 for a Secondary Dwelling at Lot 6, DP 229523, No. 131 Kennedy 
Drive, Port Macquarie, be determined by granting consent subject to the recommended 
conditions. 
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Development Assessment Panel Meeting 

 01/07/2021 
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07 DA2021 - 202.1 FOR 2 LOT TORRENS TITLE SUBDIVISION AT LOT 114 DP 
258304, NO. 10 JUNGARRA CRESCENT, BONNY HILLS 

Speakers: 
W Howell (Opposing the application) 
R Barlow (Opposing the application) 
Representative from Bonny Hills Rural Fire Service (Opposing the application) 
T Stafford (Applicant) 

 

CONSENSUS: 

That DA2021 - 202.1 for a 2 lot Torrens title subdivision at Lot 114, DP 258304, No. 10 
Jungarra Crescent, Bonny Hills, be determined by granting consent subject to the 
recommended conditions. 

 
 

08 DA2021 - 243.1 DWELLING AND SWIMMING POOL INCLUDING CLAUSE 4.6 
VARIATION TO CLAUSE 4.3 (HEIGHT OF BUILDINGS) OF THE PORT 
MACQUARIE-HASTINGS LOCAL ENVIRONMENTAL PLAN 2011 AT LOT 2 DP 
1242804, 47 VENDUL CRESCENT, PORT MACQUARIE 

Speakers: 
B Scaysbrook (Opposing the application) 
G Scott (Opposing the application) 
G Buttigieg (Applicant) 

 

CONSENSUS: 

That DA 2021 - 243.1 for a dwelling and swimming pool including a Clause 4.6 variation 
to Clause 4.3 (Height of Buildings) of the Port Macquarie-Hastings Local Environmental 
Plan 2011 at Lot 2, DP 1242804, No. 47 Vendul Crescent, Port Macquarie, be 
determined by granting consent subject to the recommended conditions. 

 
 

09 DA2021 - 306.1 DUAL OCCUPANCY AND STRATA SUBDIVISION AT LOT 170 
DP 1229414 NO. 27 ALLPORT AVENUE THRUMSTER. 

Speakers: 
M Love (Applicant) 

 

CONSENSUS: 

That DA 2021 - 306 for a Dual Occupancy and Strata Subdivision at Lot 170, DP 
1229414, No. 27 Allport Avenue, Thrumster, be determined by granting consent subject 
to the recommended conditions. 
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10 DA2021 - 349.1 DUAL OCCUPANCY AND STRATA SUBDIVISION AT LOT 
171, DP 1229414, NO. 29 ALLPORT AVENUE, THRUMSTER 

Speakers: 
M Love (Applicant) 

 

CONSENSUS: 

That DA 2021 - 349 for a Dual Occupancy and Strata Subdivision at Lot 171, DP 
1229414, No. 29 Allport Avenue, Thrumster, be determined by granting consent subject 
to the recommended conditions and as amended below: 

“A variation in colours, materials and landscaping treatments be utilised to 
achieve differentiation with the front facade appearance of the approved DA 
2021-306.1” 

  
 

11 GENERAL BUSINESS 

Nil. 
  
 
 

The meeting closed at 4:50pm. 
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Item: 04 

Subject: DISCLOSURES OF INTEREST 

 

RECOMMENDATION 
 
That Disclosures of Interest be presented 
 

DISCLOSURE OF INTEREST DECLARATION 
 

 
Name of Meeting: 
 

 
Meeting Date: 
 

 
Item Number: 
 

 
Subject: 
 

 
I, the undersigned, hereby declare the following interest: 
 
 Pecuniary: 

 Take no part in the consideration and voting and be out of sight of the 
meeting. 

 
 Non-Pecuniary – Significant Interest: 

 Take no part in the consideration and voting and be out of sight of the 
meeting. 

 
 Non-Pecuniary – Less than Significant Interest: 

 May participate in consideration and voting. 
 

 
For the reason that:   
 
 
 
 

 
Name: 
 
Signed: 
 

 
Date: 

 
Please submit to the Governance Support Officer at the Council Meeting. 
 

(Refer to next page and the Code of Conduct)  
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Pecuniary Interest 
 
4.1 A pecuniary interest is an interest that you have in a matter because of a reasonable likelihood or expectation of appreciable 

financial gain or loss to you or a person referred to in clause 4.3. 
4.2 You will not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not reasonably be 

regarded as likely to influence any decision you might make in relation to the matter, or if the interest is of a kind specified in 
clause 4.6. 

4.3 For the purposes of this Part, you will have a pecuniary interest in a matter if the pecuniary interest is: 
(a) your interest, or 
(b) the interest of your spouse or de facto partner, your relative, or your partner or employer, or 
(c) a company or other body of which you, or your nominee, partner or employer, is a shareholder or member. 

4.4 For the purposes of clause 4.3: 
(a) Your “relative” is any of the following: 

i) your parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or adopted child  
ii) your spouse’s or de facto partner’s parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant or 

adopted child 
iii) the spouse or de facto partner of a person referred to in paragraphs (i) and (i) 

(b) “de facto partner” has the same meaning as defined in section 21C of the Interpretation Act 1987. 
4.5 You will not have a pecuniary interest in relation to a person referred to in subclauses 4.3(b) or (c) 

(a) if you are unaware of the relevant pecuniary interest of your spouse, de facto partner, relative, partner, employer or company or 
other body, or 

(b) just because the person is a member of, or is employed by, a council or a statutory body, or is employed by the Crown, or 
(c) just because the person is a member of, or a delegate of a council to, a company or other body that has a pecuniary interest in 

the matter, so long as the person has no beneficial interest in any shares of the company or body. 
 

Non-Pecuniary 
 

5.1 Non-pecuniary interests are private or personal interests a council official has that do not amount to a pecuniary interest as 
defined in clause 4.1 of this code. These commonly arise out of family or personal relationships, or out of involvement in 
sporting, social, religious or other cultural groups and associations, and may include an interest of a financial nature. 

5.2 A non-pecuniary conflict of interest exists where a reasonable and informed person would perceive that you could be 
influenced by a private interest when carrying out your official functions in relation to a matter. 

5.3 The personal or political views of a council official do not constitute a private interest for the purposes of clause 5.2. 

5.4 Non-pecuniary conflicts of interest must be identified and appropriately managed to uphold community confidence in the 
probity of council decision-making. The onus is on you to identify any non-pecuniary conflict of interest you may have in 
matters that you deal with, to disclose the interest fully and in writing, and to take appropriate action to manage the conflict 
in accordance with this code. 

5.5 When considering whether or not you have a non-pecuniary conflict of interest in a matter you are dealing with, it is always 
important to think about how others would view your situation. 

Managing non-pecuniary conflicts of interest 

5.6 Where you have a non-pecuniary conflict of interest in a matter for the purposes of clause 5.2, you must disclose the relevant 
private interest you have in relation to the matter fully and in writing as soon as practicable after becoming aware of the non-
pecuniary conflict of interest and on each occasion on which the non-pecuniary conflict of interest arises in relation to the 
matter. In the case of members of council staff other than the Chief Executive Officer, such a disclosure is to be made to the 
staff member’s manager. In the case of the Chief Executive Officer, such a disclosure is to be made to the mayor. 

5.7 If a disclosure is made at a council or committee meeting, both the disclosure and the nature of the interest must be 
recorded in the minutes on each occasion on which the non-pecuniary conflict of interest arises. This disclosure constitutes 
disclosure in writing for the purposes of clause 5.6. 

5.8 How you manage a non-pecuniary conflict of interest will depend on whether or not it is significant.  

5.9 As a general rule, a non-pecuniary conflict of interest will be significant where it does not involve a pecuniary interest for the 
purposes of clause 4.1, but it involves: 
a) a relationship between a council official and another person who is affected by a decision or a matter under 

consideration that is particularly close, such as a current or former spouse or de facto partner, a relative for the 
purposes of clause 4.4 or another person from the council official’s extended family that the council official has a close 
personal relationship with, or another person living in the same household  

b) other relationships with persons who are affected by a decision or a matter under consideration that are particularly close, such 
as friendships and business relationships. Closeness is defined by the nature of the friendship or business relationship, the 
frequency of contact and the duration of the friendship or relationship. 

c) an affiliation between the council official and an organisation (such as a sporting body, club, religious, cultural or charitable 
organisation, corporation or association) that is affected by a decision or a matter under consideration that is particularly strong. 
The strength of a council official’s affiliation with an organisation is to be determined by the extent to which they actively 
participate in the management, administration or other activities of the organisation. 

d) membership, as the council’s representative, of the board or management committee of an organisation that is affected by a 
decision or a matter under consideration, in circumstances where the interests of the council and the organisation are potentially 
in conflict in relation to the particular matter  

e) a financial interest (other than an interest of a type referred to in clause 4.6) that is not a pecuniary interest for the purposes of 
clause 4.1 

f) the conferral or loss of a personal benefit other than one conferred or lost as a member of the community or a broader class of 
people affected by a decision. 

5.10 Significant non-pecuniary conflicts of interest must be managed in one of two ways: 
a) by not participating in consideration of, or decision making in relation to, the matter in which you have the significant non-

pecuniary conflict of interest and the matter being allocated to another person for consideration or determination, or 
b) if the significant non-pecuniary conflict of interest arises in relation to a matter under consideration at a council or committee 

meeting, by managing the conflict of interest as if you had a pecuniary interest in the matter by complying with clauses 4.28 and 
4.29. 

5.11 If you determine that you have a non-pecuniary conflict of interest in a matter that is not significant and does not require 
further action, when disclosing the interest you must also explain in writing why you consider that the non-pecuniary conflict 
of interest is not significant and does not require further action in the circumstances. 

5.12 If you are a member of staff of council other than the Chief Executive Officer, the decision on which option should be taken 
to manage a non-pecuniary conflict of interest must be made in consultation with and at the direction of your manager. In the 
case of the Chief Executive Officer, the decision on which option should be taken to manage a non-pecuniary conflict of 
interest must be made in consultation with and at the direction of the mayor. 

5.13 Despite clause 5.10(b), a councillor who has a significant non-pecuniary conflict of interest in a matter, may participate in a 
decision to delegate consideration of the matter in question to another body or person. 

5.14 Council committee members are not required to declare and manage a non-pecuniary conflict of interest in accordance with 
the requirements of this Part where it arises from an interest they have as a person chosen to represent the community, or as 
a member of a non-profit organisation or other community or special interest group, if they have been appointed to represent 
the organisation or group on the council committee.  
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SPECIAL DISCLOSURE OF PECUNIARY INTEREST DECLARATION 
 
This form must be completed using block letters or typed. 
If there is insufficient space for all the information you are required to disclose, 
you must attach an appendix which is to be properly identified and signed by you. 

 
By 
[insert full name of councillor] 

 

In the matter of 
[insert name of environmental 
planning instrument] 

 

Which is to be considered 
at a meeting of the 
[insert name of meeting] 

 

Held on 
[insert date of meeting] 

 

 
PECUNIARY INTEREST 
 
Address of the affected principal place 
of residence of the councillor or an 
associated person, company or body 
(the identified land) 

 

Relationship of identified land to 
councillor 
[Tick or cross one box.] 

 The councillor has interest in the land 
(e.g. is owner or has other interest 
arising out of a mortgage, lease, trust, 
option or contract, or otherwise). 

 An associated person of the councillor 
has an interest in the land. 

 An associated company or body of the 
councillor has interest in the land. 

 
MATTER GIVING RISE TO PECUNIARY INTEREST1 
 
Nature of land that is subject to a 
change 
in zone/planning control by proposed 
LEP (the subject land 2 
[Tick or cross one box] 

 The identified land. 
 Land that adjoins or is adjacent to or is 

in proximity to the identified land. 

Current zone/planning control  
[Insert name of current planning instrument 
and identify relevant zone/planning control 
applying to the subject land] 

 

Proposed change of zone/planning 
control 
[Insert name of proposed LEP and identify 
proposed change of zone/planning control 
applying to the subject land] 

 

Effect of proposed change of 
zone/planning control on councillor or 
associated person 
[Tick or cross one box] 

 Appreciable financial gain. 
 Appreciable financial loss. 

[If more than one pecuniary interest is to be declared, reprint the above box and fill in for each 
additional interest] 
 
 
 
Councillor’s Signature:  ……………………………….   Date:  ……………….. 
 

This form is to be retained by the council’s Chief Executive Officer and included in full in the minutes of 
the meeting 

Last Updated: 3 June 2019  
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Important Information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under clause 4.36(c) of the Model Code of Conduct for Local 
Councils in NSW (the Model Code of Conduct).  
 
The special disclosure must relate only to a pecuniary interest that a councillor has in 
the councillor’s principal place of residence, or an interest another person (whose 
interests are relevant under clause 4.3 of the Model Code of Conduct) has in that 
person’s principal place of residence.  
 
Clause 4.3 of the Model Code of Conduct states that you will have a pecuniary interest 
in a matter because of the pecuniary interest of your spouse or your de facto partner 
or your relative or because your business partner or employer has a pecuniary interest. 
You will also have a pecuniary interest in a matter because you, your nominee, your 
business partner or your employer is a member of a company or other body that has a 
pecuniary interest in the matter.  
 
“Relative” is defined by clause 4.4 of the Model Code of Conduct as meaning your, 
your spouse’s or your de facto partner’s parent, grandparent, brother, sister, uncle, 
aunt, nephew, niece, lineal descendant or adopted child and the spouse or de facto 
partner of any of those persons. 
 
You must not make a special disclosure that you know or ought reasonably to know is 
false or misleading in a material particular. Complaints about breaches of these 
requirements are to be referred to the Office of Local Government and may result in 
disciplinary action by the Chief Executive of the Office of Local Government or the 
NSW Civil and Administrative Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting at which the special disclosure is being made. The 
completed form must be tabled at the meeting. Everyone is entitled to inspect it. The 
special disclosure must be recorded in the minutes of the meeting. 
 
 
 
 
 
 
 
 
 
 
 
 
 
1 Clause 4.1 of the Model Code of Conduct provides that a pecuniary interest is an interest that a person has in a matter 
because of a reasonable likelihood or expectation of appreciable financial gain or loss to the person. A person does 
not have a pecuniary interest in a matter if the interest is so remote or insignificant that it could not reasonably be 
regarded as likely to influence any decision the person might make in relation to the matter, or if the interest is of a kind 
specified in clause 4.6 of the Model Code of Conduct. 
2 A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to or in proximity to 
land in which a councillor or a person, company or body referred to in clause 4.3 of the Model Code of Conduct has a 
proprietary interest  
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Item: 05 
 
Subject: DA2018 - 555.2 MODIFICATION TO HOME BUSINESS (HAIR AND 

BEAUTY SALON), LOT 246 DP 828767, NO. 10 SPINDRIFT ROW, 
PORT MACQUARIE 

Report Author: Chris Gardiner 
 

 
 

Applicant: J A Thompson 

Owner: G S & J A Thompson 

Estimated Cost: Nil 

Parcel no: 22548 

Alignment with Delivery Program 

4.3.1  Undertake transparent and efficient development assessment in accordance 
with relevant legislation. 

 
 
 

 

RECOMMENDATION 

That DA 2018 – 555.2 for Modification to Home Business (Hair and Beauty 
Salon) at Lot 246, DP 828767, No. 10 Spindrift Row, Port Macquarie, be 
determined by granting consent subject to the recommended modified 
conditions. 

 

Executive Summary 
 

This report considers modification of a development consent for alterations and 
additions to dwelling and use as a home business (hair and beauty salon) at the 
subject site and provides an assessment of the application in accordance with the 
Environmental Planning and Assessment Act 1979. 
 
Following exhibition of the application, three (3) submissions have been received. 
 
The original Development Application was granted consent by the Development 
Assessment Panel on 24 October 2018. A number of the conditions imposed by the 
Panel at the time are sought to be modified in the subject application. 
 
The proposal has been amended during the assessment process to remove the 
requested extended trading hours on Thursday evenings, and also the sale of salon 
items to customers. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact.  
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This report recommends that the development application be approved subject to the 
modified conditions recommended in (Attachment 1). 
 
The reason for the application being referred to Council’s Development Assessment 
Panel (DAP) is because three (3) or more objections to the proposal have been 
received. A copy of the DAP Charter outlining the delegations and functions of the 
DAP is available on Council’s website. 
 
1. BACKGROUND 
 
Original development consent 
 
The original development application was subject to five (5) written submissions and 
was considered by the Development Assessment Panel (DAP) on 24 October 2018. 
The consensus of the DAP was: 
 

That DA 2018 – 555.1 for Alterations and Additions to Dwelling and Use as a 
Home Business (Hair and Beauty Salon) at Lot 246, DP 828767, No. 10 Spindrift 
Row, Port Macquarie, be determined by granting consent subject to the 
recommended conditions and as amended below: 

 Additional condition in Section B of the consent to read: ‘B(4) A privacy 
screen shall be provided for the full length of the southern end of the porch. 
The privacy screen shall be 1.8m high and a maximum of 25% transparent. 
Details are to be submitted for the approval of the Principal Certifying 
Authority prior to the issue of a Construction Certificate.’ 

 

 Amend condition F(5) to read:  ‘(F025) Hours of operation of the development 
are restricted to the following hours: 
- 9.00 am to 5.00 pm – Mondays to Fridays 
- 9.00 am to 12.00 noon – Saturdays 
- No work is to be carried out on Sundays and Public Holidays’ 

 

 Additional condition in Section  F to read: ‘F(8) A maximum of 6 customers 
per day are permitted on weekdays, and a maximum of 3 customers per day 
on Saturdays.’ 

 

 Additional condition in Section F to read: ‘F(9) The consent for the home 
business is granted on the basis of a trial period of 1 year from the date of the 
issue on the Occupation Certificate to ensure that the development operates 
within a reasonable residential amenity standard. Prior to the expiration of the 
trial period the Applicant may make application for the home business to 
operate permanently. The performance of the home business during the trial 
period will be taken into account in considering whether to grant consent on a 
permanent basis. 

 
During the trial period the proponent shall provide contact details in a clearly 
visible location and maintain a register of complaints and any actions taken to 
resolve them. The register is to be submitted with the application for the home 
business to operate on a permanent basis.’ 

 
A copy of the original Section 4.15(1) DAP assessment and consent is also attached 
to this report for context (Attachment 2). 
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The current application seeks to modify a number of the additional/amended conditions 
imposed by DAP, including deletion of the trial period, extension to the hours of 
operation, and an increase in the number of customers per day permitted. 
 
Condition F(9) of the consent provides for the performance of the home business 
during the trial period to be considered in making a decision about whether to allow it 
to operate permanently. 
 
Existing sites features and surrounding development 
 
The site has an area of 750.9m2. 
 
The site is zoned R1 General Residential in accordance with the Port Macquarie-
Hastings Local Environmental Plan 2011, as shown in the following zoning plan: 
 

 
The existing subdivision pattern and location of existing development within the locality 
is shown in the following aerial photograph: 
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2. DESCRIPTION OF DEVELOPMENT 
 
Key aspects of the modified proposal include the following: 
 

 Deletion of the 1-year trial period to allow the home business to operate 
permanently; 

 Extension to hours of operation to 9.00am - 5:30pm Monday to Friday, and 9.00am 
- 1.00pm Saturday; 

 Increase in the maximum number of customers to 9 customer vehicles on 
weekdays and 4 customer vehicles on Saturdays. No limit on customer numbers 
per day (as customers walk and share vehicles to/from the salon). 

 
Application Chronology 
 

 23 June 2021– Application lodged. 

 1 July 2021 to 14 July 2021– Neighbour notification. 
 
3. STATUTORY ASSESSMENT 
 
Section 4.55(1A)(a) Satisfied that the proposed modification is of minimal 
environmental impact? 
 
The modification will result in minimal environmental impact for the following reasons: 
 

 The modified development includes the same building footprint and the same 
land uses; 

 The modification relates to operational aspects of the consent and the extent 
of changes proposed will not significantly alter the impacts when compared with 
the approved development. 
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Section 4.55(1A)(b) Is the proposal substantially the same? 
 
Section 4.55 has been described as “beneficial and facultative” in Houlton v Woollahra 
Municipal Council (1997) 95 LGERA 201 at [213] and North Sydney Council v Michael 
Standley & Associates Pty Ltd (1998) 97 LGERA 433 at [440]. Accordingly, the 
provisions of s4.55 should not be artificially constrained by allowing a narrow 
construction. 
 
In Vasic Pty Ltd v Penrith City Council [1992] NSWLEC 8, Stein J held that 
"substantially" meant "essentially all material or having the same essence." 
 
In Moto Projects (No 2) Pty Ltd v North Sydney Council (1999) 106 LGERA 298 at 
[56] Bignold J held that the task for determining whether a development as proposed 
to be modified is substantially the same as the consent granted was as follows: 
 
"The comparative task does not merely involve a comparison of the physical 
features or components of the development as currently approved and modified where 
that comparative exercise is undertaken in some type of sterile vacuum. Rather, the 
comparison involves an appreciation, qualitative, as well as quantitative, of the 
developments being compared in their proper contexts (including the circumstances in 
which the development consent was granted)." 
 
In the context of the current application, the proposal can be considered to be 
substantially the same as the development to which consent was originally granted 
for the following reasons: 
 

 The modified proposal remains for additions to the dwelling and use of part of 
the dwelling as a home business (hair and beauty salon). 

 The proposed modifications to the operational conditions of consent for the 
home business are not of a degree that would alter the overall essence of the 
development. 

 
Section 4.55(1A)(c) Does the application require notification/advertising in 
accordance with the regulations and/or any Development Control Plan? 
 
Neighbour notification has been undertaken in accordance with the regulations and 
Council’s Community Participation Plan. 
 
Section 4.55(1A)(d) Any submissions made concerning the modification? 
 
Three (3) written submissions were received on the proposal. Copies of the 
submissions have been provided separately to members of the DAP. 
 
Key issues raised in the submission and comments from Council staff are provided in 
the table below: 
 

Submission Issue/Summary Planning Comment/Response 

A maximum of 9 vehicles at a time is not 
practical for the site. Request that 
conditions clarify that this is the 
maximum number of vehicles total 
spread across the whole day 

The recommended modified 
conditions clarify that the maximum 
permitted number of vehicles is the 
total number of vehicles for the day. 

Increase in business hours will result in 
greater traffic and parking issues. The 

The limitations on street parking were 
noted in the assessment of the original 
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Submission Issue/Summary Planning Comment/Response 

site has a narrow frontage to the street 
and is located on a bend. This provides 
limited opportunity for on-street parking 
directly in front of the site. The on-street 
parking issue is exacerbated by the 
nearby traffic calming measures and 
residents vehicles and boats parking in 
this area. 

development application. Given that 
street parking is not desirable in this 
location, the conditions of consent 
require that parking in the garage be 
available for use by residents, to 
ensure that the parking at the top of 
the driveway is available for 
customers to park off-street. 

The conditions of consent required 
residents to park in the garage and 
customers to park in the driveway. Up 
until 9 June 2021, the garage was full of 
household items and the owners’ cars 
were constantly parked in the driveway. 
On 9 June 2021 the garage was partially 
cleared to provide enough space for one 
of the owners’ vehicle for the first time 
since it was built. 

Noted. The site was inspected on a 
number of occasions during the 
assessment of the application to 
review the use of the parking area. At 
the time of the inspections, the off-
street parking at the top of the 
driveway was vacant and there was 
no evidence of customers parked 
nearby in the street. When the building 
was inspected there was one resident 
vehicle parked in the garage, and 
another parked off the driveway in 
front of the garage. The customer 
parking was available at this time. 
 
However, all inspections by Council 
staff were carried out after 9 June 
2021, and the comments could not be 
verified for the period leading up to 
this date. There does not appear to 
have been any complaints to either 
Council or the operator of the home 
business prior to 9 June 2021. 

The steep and narrow nature of the 
driveway makes it common for 
customers to park on the street on 
customers generally choose to park a 
few houses away, which means that the 
traffic and parking impacts are 
experienced further afield and by more 
residents. 

The driveway grade complies with the 
requirements of AS 2890 for a 
residential driveway. Given that the 
proposal is for a home business, it is 
not necessary for the access and 
parking to meet the requirements that 
would apply to a commercial 
development. 
 
The Applicant has indicated that they 
have been actively advising 
customers of the requirement to park 
in the driveway and have even 
provided assistance to customers 
having difficultly navigating the 
driveway. 
 
There is potential to widen the existing 
driveway and crossover if necessary 
to improve the ease and safety of the 
reversing manoeuvre. 
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Submission Issue/Summary Planning Comment/Response 

Street parking on the bend in the site 
frontage makes it difficult for traffic to 
safely navigate the bend and causes loss 
of safety and congestion issues. The 
increase in traffic to the home business 
from the extended trading hours would 
further exacerbate this problem. 

With appropriate management of 
parking in accordance with the 
conditions of consent, it is not 
considered that the proposal would 
significantly contribute to this existing 
problem. 

The site has insufficient off street parking 
for the proposed use. The home 
business has potential for two customers 
at a time and a further two customers 
waiting for their appointment. 

For home businesses, the DCP 
requires the dwelling parking 
requirements (minimum 1 space) + 1 
space for visitors + 1 space per 2 
employees. The existing conditions of 
consent restrict the home business to 
being operated by a single resident, 
with no additional staff being able to 
be employed. On this basis, the DCP 
only requires 2 parking spaces for the 
development. The proposal includes a 
double garage and stacked parking 
for two vehicles in the driveway, which 
satisfies the requirements of the DCP. 
It is not possible to impose a more 
onerous parking requirement for a 
development that complies with the 
DCP. 

For the proposed extended trading hours 
on Thursday evenings, the corner is 
extremely dangerous for cars parked on 
the street after dark. 

The Applicant has amended the 
proposal during the assessment 
process to remove the proposed 
extended trading hours on Thursday 
evenings. 

 
Section 4.55(3) Any matters referred to in section 4.15(1) relevant to the 
modification, and the reasons given by the consent authority for the grant of 
the consent sought to be modified. 
 
Overall, the modification remains consistent with the original Section 4.15(1) 
assessment and a revised summary follows the Section 4.55(4) comment below. 
Unless specifically discussed, the modification was deemed to remain consistent with 
the original 4.15(1) assessment comments.  
 
A copy of the original Section 4.15(1) DAP assessment is also attached to this report 
for context. 
 
Section 4.55(4) The modification of a development consent in accordance with 
this section is taken not to be the granting of development consent under this 
Part, but a reference in this or any other Act to a development consent includes 
a reference to a development consent as so modified. 
 
Noted. 
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Section 4.15(1) Matters for Consideration 
 
In determining the application, Council is required to take into consideration the 
following matters as are relevant to the development that apply to the land to which the 
development application relates: 
 
(a) The provisions (where applicable) of: 
(i) Any Environmental Planning Instrument 
 
Port Macquarie-Hastings Local Environmental Plan 2011 
 
The proposal is consistent with the LEP having regard to the following: 
 

 Clause 2.2 - The subject site is zoned R1 General Residential. In accordance with 
clause 2.3(1) and the R1 zone landuse table, the alterations and additions to a 
dwelling and home business are a permissible landuse with consent. 
 
The objectives of the R1 zone are as follows: 

o To provide for the housing needs of the community.  

o To provide for a variety of housing types and densities.  

o To enable other land uses that provide facilities or services to meet the day to 

day needs of residents. 
 

 Clause 2.3(2) - The proposal is consistent with the zone objectives as it retains 
the existing housing and provides a service for residents in the locality. 

 
It is noted that by definition a home business includes the following restrictions; 

 
home business means a business that is carried on in a dwelling, or in a building 
ancillary to a dwelling, by one or more permanent residents of the dwelling and 
that does not involve: 
(a)   the employment of more than 2 persons other than those residents, or 
(b)   interference with the amenity of the neighbourhood by reason of the emission 

of noise, vibration, smell, fumes, smoke, vapour, steam, soot, ash, dust, waste 
water, waste products, grit or oil, traffic generation or otherwise, or 

(c)   the exposure to view, from any adjacent premises or from any public place, of 
any unsightly matter, or 

(d)   the exhibition of any signage (other than a business identification sign), or 
(e)   the sale of items (whether goods or materials), or the exposure or offer for 

sale of items, by retail, except for goods produced at the dwelling or building, 
but does not include bed and breakfast accommodation, home occupation (sex 
services) or sex services premises. 

 
Conditions were imposed on the original consent confirming a number of the 
restrictions within the above definition. The modification originally sought to amend 
the wording of condition F(6) to allow the retail sale of salon items to customers. 
This is inconsistent with the definition of a home business and the Applicant has 
amended the proposal to remove this request. 

 
(ii) Any draft instruments that apply to the site or are on exhibition 
 
No draft instruments apply to the site. 
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(iii) Any Development Control Plan in force 
 
No provisions of the Development Control Plan are applicable to the proposed 
modification. 
 
(iiia) Any planning agreement that has been entered into under section 7.4, or 

any draft planning agreement that a developer has offered to enter into 
under section 7.4 

 
No planning agreement has been offered or entered into relating to the site. 
 
(iv) Any matters prescribed by the Regulations 
 
No matters prescribed by the regulations are applicable to the proposed modification. 
 
(b) The likely impacts of that development, including environmental impacts 

on both the natural and built environments, social and economic impacts 
in the locality 

 
Access, traffic and transport 
The modified proposal would result in a maximum of 9 vehicles (18 trips) per day in 
addition to the 9 trips per day generated by the dwelling. This is an increase of a 
maximum of 3 vehicles (6 trips) compared with the current approved development.  
 
Spindrift Row currently contains 34 dwellings and the existing development in the 
street is estimated to generate approximately 300 vehicles per day. The increase in 
traffic associated with the modification is a small proportion of the existing traffic 
(approximately 2%) and the existing road network will satisfactorily cater for any 
increase in traffic generation as a result of the development. 
 
The modified proposal does not include any changes to the approved access or 
parking arrangements. 
 
Noise and vibration  
The approved hours of operation for the home business are 9.00am to 5.00pm 
Monday to Friday, and 9.00am to 12.00 noon Saturdays. 
 
The modified proposal seeks to extend these hours to 9.00am - 5:30pm Monday to 
Friday, and 9.00am - 1.00pm Saturday. 
 
The proposed modified hours are considered to be reasonable in a residential 
context and it is recommended that condition F(5) be modified accordingly. 
 
Noise from the operation of the home business is expected to be manageable, with 
the loudest equipment used in the salon being a hand-held hair dryer. The building 
has been designed with only a single fixed glass window on the southern elevation 
which would reduce potential noise impacts on the closest neighbour to the south.  
 
The Applicant has submitted a copy of the complaints register required to be 
maintained under the conditions of the original consent. The complaints register 
indicates that the Applicant did not receive any complaints during the trial period.  
 
Council also has no record of any noise complaints relating to the home business 
during the trial period. 
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(c) The suitability of the site for the development 
 
The modified proposal does not alter the suitability of the site for the development. 
 
(d) Any submissions made in accordance with this Act or the Regulations 
 
Three (3) written submissions have been received and are discussed earlier in this 
report. 
(e) The Public Interest 
 
The proposed development satisfies relevant planning controls and is unlikely to 
impact on the wider public interest. 
 
 
4. DEVELOPMENT CONTRIBUTIONS 
 
No development contributions are applicable to the proposed modification. 
 
5. CONCLUSION AND STATEMENT OF REASON 
 
The application has been assessed in accordance with Section 4.55 of the 
Environmental Planning and Assessment Act 1979. 
 
Issues raised during assessment and public exhibition of the application have been 
considered in the assessment of the application. Where relevant, conditions have been 
recommended to manage the impacts attributed to these issues. 
 
The site is considered suitable for the proposed development and the proposal 
adequately addresses relevant planning controls. The development is not considered 
to be contrary to the public's interest and will not result a significant adverse social, 
environmental or economic impact. It is recommended that the consent be modified in 
accordance with the recommended conditions provided in the attachment section of 
this report, which include the following changes: 

 Amending condition F(5) relating to hours of operation; 

 Amending condition F(8) relating to maximum number of customers per day; and 

 Deleting condition F(9), which restricted the home business to a 12-month trial 
period. 

 

Attachments 
 
1⇩ .  DA 2018 – 555.2 - Recommended Conditions 
2⇩ .  DA 2018 – 555.2 - DAP Report - 24 October 2018  

 

DAP_19082021_AGN_AT_files/DAP_19082021_AGN_AT_Attachment_10650_1.PDF
DAP_19082021_AGN_AT_files/DAP_19082021_AGN_AT_Attachment_10650_2.PDF
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